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SPEECHES  AND  LEGAL  STUDIES 

II 

SPEECHES 

THE  SUGAR  DUTIES 

February  26,  1845 

On  the  26th  of  February,  1845,  on  the  question  that  the  order 
of  the  day  for  going  into  Committee  of  Ways  and  Means 
should  be  read.  Lord  John  Russell  moved  the  following 
amendment :  — 

That  it  is  the  opinion  of  this  House  that  the  plan  pro¬ 
posed  by  Her  Majesty’s  Government,  in  reference  to  the 
Sugar  Duties,  professes  to  keep  up  a  distinction  between 
foreign  free  labor  sugar  and  foreign  slave  labor  sugar,  which 
is  impracticable  and  illusory ;  and,  without  adequate  benefit 
to  the  consumer,  tends  so  greatly  to  impair  the  revenue  as  to 
render  the  removal  of  the  Income  and  Property  Tax  at  the 
end  of  three  years  extremely  uncertain  and  improbable.” 

The  amendment  was  rejected  by  236  votes  to  142.  In  the 
debate  the  following  Speech  was  made. 

Sir,  if  the  question  now  at  issue  were  merely  a  finan¬ 
cial  or  a  commercial  question,  I  should  be  unwilling  to 
offer  myself  to  your  notice:  for  I  am  well  aware  that 
there  are,  both  on  your  right  and  on  your  left  hand, 
many  gentlemen  far  more  deeply  versed  in  financial  and 
commercial  science  than  myseff ;  and  I  should  think  that 
I  discharged  my  duty  better  by  listening  to  them  than  by 
assuming  the  office  of  a  teacher.  But,  Sir,  the  question 
on  which  we  are  at  issue  with  Her  Majesty’s  Ministers  is 
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neither  a  financial  nor  a  commercial  question.  I  do  not 
understand  it  to  be  disputed  that,  if  we  were  to  pro¬ 
nounce  our  decision  with  reference  merely  to  fiscal  and 
mercantile  considerations,  we  should  at  once  adopt  the 
plan  recommended  by  my  noble  friend.  Indeed,  the  right 
honorable  gentleman,  the  late  President  of  the  Board  of 
Trade, ^  has  distinctly  admitted  this.  He  says  that  the 
Ministers  of  the  Crown  call  upon  us  to  sacrifice  great 
pecuniary  advantages  and  great  commercial  facilities,  for 
the  purpose  of  maintaining  a  moral  principle.  Neither 
in  any  former  debate  nor  in  the  debate  of  this  night  has 
any  person  ventured  to  deny  that,  both  as  respects  the 
public  purse  and  as  respects  the  interests  of  trade,  the 
course  recommended  by  my  noble  friend  is  preferable  to 
the  course  recommended  by  the  government. 

The  objections  to  my  noble  friend’s  amendment,  then, 
are  purely  moral  objections.  We  lie,  it  seems,  under 
a  moral  obligation  to  make  a  distinction  between  the 
produce  of  free  labor  and  the  produce  of  slave  labor. 
Now  I  should  be  very  unwilling  to  incur  tHe  imputation 
of  being  indifferent  to  moral  obligations.  I  do,  however, 
think  that  it  is  in  my  power  to  show  strong  reasons  for 
believing  that  the  moral  obligation  pleaded  by  the  Minis¬ 
ters  has  no  existence.  If  there  be  no  such  moral  obliga¬ 
tion,  then,  as  it  is  conceded  on  the  other  side  that  all 
fiscal  and  commercial  arguments  are  on  the  side  of  my 
noble  friend,  it  follows  that  we  ought  to  adopt  his  amend¬ 
ment. 

The  right  honorable  gentleman,  the  late  President  of 
the  Board  of  Trade,  has  said  that  the  government  does 
not  pretend  to  act  with  perfect  consistency  as  to  this  dis¬ 
tinction  between  free  labor  and  slave  labor.  It  was,  in¬ 
deed,  necessary  that  he  should  say  this ;  for  the  policy 
of  the  government  is  obviously  most  inconsistent.  Per¬ 
fect  consistency,  I  admit,  we  are  not  to  expect  in  human 
affairs.  But,  surely,  there  is  a  decent  consistency  which 

^  Mr.  Gladstone. 
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ought  to  he  observed;  and  of  this  the  right  honorable 
gentleman  himself  seems  to  be  sensible ;  for  he  asks  how, 
if  we  admit  sugar  grown  by  Brazilian  slaves,  we  can 
with  decency  continue  to  stop  Brazilian  vessels  engaged 
in  the  slave  trade.  This  argument,  whatever  be  its 
value,  proceeds  on  the  very  correct  supposition  that  the 
test  of  sincerity  in  individuals,  in  parties,  and  in  govern¬ 
ments,  is  consistency.  The  right  honorable  gentleman 
feels,  as  we  must  all  feel,  that  it  is  impossible  to  give 
credit  for  good  faith  to  a  man  who  on  one  occasion  pleads 
a  scruple  of  conscience  as  an  excuse  for  not  doing  a  cer¬ 
tain  thing,  and  who  on  other  occasions,  where  there  is 
no  essential  difference  of  circumstances,  does  that  very 
thing  without  any  scruple  at  all.  I  do  not  wish  to  use 
such  a  word  as  hypocrisy,  or  to  impute  that  odious  vice 
to  any  gentleman  on  either  side  of  the  House.  But  who¬ 
ever  declares  one  moment  that  he  feels  himself  bound 
by  a  certain  moral  rule,  and  the  next  moment,  in  a  case 
strictly  similar,  acts  in  direct  defiance  of  that  rule,  must 
submit  to  have,  if  not  his  honesty,  yet  at  least  his  power 
of  discriminating  right  from  wrong  very  gravely  ques¬ 
tioned. 

Now,  Sir,  I  deny  the  existence  of  the  moral  obligation 
pleaded  by  the  government.  I  deny  that  we  are  under 
any  moral  obligation  to  turn  our  fiscal  code  into  a  penal 
code,  for  the  purpose  of  correcting  vices  in  the  institu¬ 
tions  of  independent  states.  I  say  that,  if  you  suppose 
such  a  moral  obligation  to  be  in  force,  the  supposition 
leads  to  consequences  from  which  every  one  of  us  would 
recoil,  to  consequences  which  would  throw  the  whole 
commercial  and  political  system  of  the  world  into  confu¬ 
sion.  I  say  that,  if  such  a  moral  obligation  exists,  our 
financial  legislation  is  one  mass  of  injustice  and  inhu¬ 
manity.  And  I  say  more  especially  that,  if  such  a  moral 
obligation  exists,  the  right  honorable  Baronet’s  Budget 
is  one  mass  of  injustice  and  inhumanity. 

Observe,  I  am  not  disputing  the  paramount  authority 
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of  moral  obligation.  I  am  not  setting  up  pecuniary  con¬ 
siderations  against  moral  considerations.  I  know  that 
it  would  be  not  only  a  wicked  but  a  short-sighted  policy, 
to  aim  at  making  a  nation  like  this  great  and  prosperous 
by  violating  the  laws  of  justice.  To  those  laws,  enjoin 
what  they  may,  I  am  prepared  to  submit.  But  I  will 
not  palter  with  them ;  I  will  not  cite  them  to-day  in  order 
to  serve  one  turn,  and  quibble  them  away  to-morrow  in 
order  to  serve  another.  I  will  not  have  two  standards 
of  right;  one  to  be  applied  when  I  wish  to  protect  a 
favorite  interest  at  the  public  cost;  and  another  to  be 
applied  when  I  wish  to  replenish  the  Exchequer,  and  to 
give  an  impulse  to  trade.  I  will  not  have  two  weights 
or  two  measures.  I  will  not  blow  hot  and  cold,  play 
fast  and  loose,  strain  at  a  gnat  and  swallow  a  camel. 
Can  the  government  say  as  much  ?  Are  gentlemen  oppo¬ 
site  prepared  to  act  in  conformity  with  their  own  princi¬ 
ple?  They  need  not  look  long  for  opportunities.  The 
Statute  Book  swarms  with  enactments  directly  opposed 
to  the  rule  which  they  profess  to  respect.  I  will  take 
a  single  instance  from  our  existing  laws,  and  propound 
it  to  the  gentlemen  opposite  as  a  test,  if  I  must  not  say 
of  their  sincerity,  yet  of  their  power  of  moral  discrimina¬ 
tion.  Take  the  article  of  tobacco.  Not  only  do  you  ad¬ 
mit  the  tobacco  of  the  United  States,  which  is  grown  by 
slaves ;  not  only  do  you  admit  the  tobacco  of  Cuba  which 
is  grown  by  slaves,  and  by  slaves,  as  you  tell  us,  recently 
imported  from  Africa ;  but  you  actually  interdict  the  free 
laborer  of  the  United  Kingdom  from  growing  tobacco. 
You  have  long  had  in  your  Statute  Book  laws  prohibit¬ 
ing  the  cultivation  of  tobacco  in  England,  and  authorizing 
the  government  to  destroy  all  tobacco  plantations,  except 
a  few  square  yards,  which  are  suffered  to  exist  unmo¬ 
lested  in  botanical  gardens,  for  purposes  of  science. 
These  laws  did  not  extend  to  Ireland.  The  free  peasantry 
of  Ireland  began  to  grow  tobacco.  The  cultivation 
spread  fast.  Down  came  your  legislation  upon  it;  and 
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now,  if  the  Irish  freeman  dares  to  engage  in  competition 
with  the  slaves  of  Virginia  and  Havana,  you  exchequer 
him;  you  ruin  him;  you  grub  up  his  plantation.  Here, 
then,  we  have  a  test  by  which  we  may  try  the  consistency 
of  the  gentlemen  opposite.  I  ask  you,  are  you  prepared, 
I  do  not  say  to  exclude  slave-grown  tobacco,  but  to  take 
away  from  slave-grown  tobacco  the  monopoly  which  you 
now  give  to  it,  and  to  permit  the  free  laborer  of  the 
United  Kingdom  to  enter  into  competition  on  equal 
terms,  on  any  terms,  with  the  negro  who  works  under 
the  lash?  I  am  confident  that  the  three  right  honorable 
gentlemen  opposite,  the  First  Lord  of  the  Treasury,  the 
Chancellor  of  the  Exchequer,  and  the  late  President  of 
the  Board  of  Trade,  will  all  with  one  voice  answer  “No.” 
And  why  not?  “Because,”  say  they,  “it  will  injure  the 
revenue.  True  it  is,”  they  will  say,  “that  the  tobacco 
imported  from  abroad  is  grown  by  slaves,  and  by  slaves 
many  of  whom  have  been  recently  carried  across  the 
Atlantic,  in  defiance  not  only  of  justice  and  humanity, 
but  of  law  and  treaty.  True  it  is  that  the  cultivators  of 
the  United  Kingdom  are  freemen.  But,  then,  on  the 
imported  tobacco  we  are  able  to  raise  at  the  Custom 
House  a  duty  of  six  hundred  per  cent,  sometimes,  in¬ 
deed,  of  twelve  hundred  per  cent:  and  if  tobacco  were 
grown  here,  it  would  be  difficult  to  get  an  excise  duty  of 
even  a  hundred  per  cent.  We  cannot  submit  to  this 
loss  of  revenue ;  and  therefore  we  must  give  a  monopoly 
to  the  slaveholder,  and  make  it  penal  in  the  freeman 
to  invade  that  monopoly.”  You  may  be  right;  but,  in 
the  name  of  common  sense,  be  consistent.  If  this 
moral  obligation  of  which  you  talk  so  much  be  one  which 
may  with  propriety  yield  to  fiscal  considerations,  let  us 
have  Brazilian  sugars.  Tf  it  be  paramount  to  all  fiscal 
considerations,  let  us  at  least  have  British  snuff  and 
cigars. 

The  present  Ministers  may  indeed  plead  that  they  are 
not  the  authors  of  the  laws  which  prohibit  the  cultivation 
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of  tobacco  in  Great  Britain  and  Ireland.  That  is  true. 
The  present  government  found  those  laws  in  existence; 
and  no  doubt  there  is  good  sense  in  the  Conservative 
doctrine  that  many  things  which  ought  not  to  have  been 
set  up  ought  not,  when  they  have  been  set  up,  to  be 
hastily  and  rudely  pulled  down.  But  what  will  the  right 
honorable  Baronet  urge  in  vindication  of  his  own  new 
Budget  ?  He  is  not  content  with  maintaining  laws  which 
he  finds  already  existing  in  favor  of  produce  grown  by 
slaves.  He  introduces  a  crowd  of  new  laws  to  the  same 
effect.  He  comes  down  to  the  House  with  a  proposition 
for  entirely  taking  away  the  duties  on  the  importation 
of  raw  cotton.  He  glories  in  this  scheme.  He  tells  us 
that  it  is  in  strict  accordance  with  the  soundest  principles 
of  legislation.  He  tells  us  that  it  will  be  a  blessing  to 
the  country.  I  agree  with  him,  and  I  intend  to  vote 
with  him.  But  how  is  all  this  cotton  grown?  Is  it  not 
grown  by  slaves  ?  Again  I  say,  you  may  be  right ;  but, 
in  the  name  of  common  sense,  be  consistent.  I  saw, 
with  no  small  amusement,  a  few  days  ago,  a  paragraph 
by  one  of  the  right  honorable  Baronet’s  eulogists,  which 
was  to  the  following  effect:  “  Thus  has  this  eminent 
statesman  given  to  the  English  laborer  a  large  supply 
of  a  most  important  raw  material,  and  has  manfully 
withstood  those  ravenous  Whigs  who  wished  to  inundate 
our  country  with  sugar  dyed  in  negro  blood.”  With 
what,  I  should  like  to  know,  is  the  right  honorable  Bar¬ 
onet’s  cotton  dyed? 

Formerly,  indeed,  an  attempt  was  made  to  distinguish 
between  the  cultivation  of  cotton  and  the  cultivation  of 
sugar.  The  cultivation  of  sugar,  it  was  said,  was  pecul¬ 
iarly  fatal  to  the  health  and  life  of  the  slave.  But  that 
plea,  whatever  it  may  have  been  worth,  must  now  be 
abandoned;  for  the  right  honorable  Baronet  now  pro¬ 
poses  to  reduce,  to  a  very  great  extent,  the  duty  on  slave- 
grown  sugar  imported  from  the  United  States. 

Then,  a  new  distinction  is  set  up.  The  United  States, 
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it  is  said,  have  slavery ;  but  they  have  no  slave  trade.  I 
deny  that  assertion.  I  say  that  the  sugar  and  cotton  of 
the  United  States  are  the  fruits,  not  only  of  slavery,  but 
of  the  slave  trade.  And  I  say  further  that,  if  there  be 
on  the  surface  of  this  earth  a  country  which,  before  God 
and  man,  is  more  accountable  than  any  other  for  the 
misery  and  degradation  of  the  African  race,  that  country 
is  not  Brazil,  the  produce  of  which  the  right  honorable 
Baronet  excludes,  but  the  United  States,  the  produce  of 
which  he  proposes  to  admit  on  more  favorable  terms  than 
ever.  I  have  no  pleasure  in  going  into  an  argument  of 
this  nature.  I  do  not  conceive  that  it  is  the  duty  of 
a  member  of  the  English  Parliament  to  discuss  abuses 
which  exist  in  other  societies.  Such  discussion  seldom 
tends  to  produce  any  reform  of  such  abuses,  and  has  a 
direct  tendency  to  wound  national  pride,  and  to  inflame 
national  animosities.  I  would  willingly  avoid  this  sub¬ 
ject,  but  the  right  honorable  Baronet  leaves  me  no 
choice.  He  turns  this  House  into  a  Court  of  Judicature 
for  the  purpose  of  criticising  and  comparing  the  institu¬ 
tions  of  independent  states.  He  tells  us  that  our  tariff 
is  to  be  made  an  instrument  for  rewarding  the  justice 
and  humanity  of  some  foreign  governments,  and  for 
punishing  the  barbarity  of  others.  He  binds  up  the 
dearest  interests  of  my  constituents  with  questions  with 
which  otherwise  I  should,  as  a  Member  of  Parliament, 
have  nothing  to  do.  I  would  gladly  keep  silence  on  such 
questions.  But  it  cannot  be.  The  tradesmen  and  the 
professional  men  whom  I  represent  say  to  me,  “Why  are 
we  to  be  loaded,  certainly  for  some  years,  probably  for¬ 
ever,  with  a  tax,  admitted  by  those  who  impose  it  to  be 
grievous,  unequal,  inquisitorial?  Why  are  we  to  be 
loaded  in  time  of  peace  with  burdens  heretofore  reserved 
for  the  exigencies  of  war?”  The  paper  manufacturer, 
the  soap  manufacturer,  say,  “Why,  if  the  Income  Tax 
is  to  be  continued,  are  our  important  and  suffering 
branches  of  industry  to  have  no  relief?”  And  the 
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answer  is,  “  Because  Brazil  does  not  behave  so  well  as  the 
United  States  towards  the  negro  race.”  Can  I,  then, 
avoid  instituting  a  comparison?  Am  I  not  bound  to 
bring  to  the  test  the  truth  of  an  assertion  pregnant  with 
consequences  so  momentous  to  those  who  have  sent  me 
hither?  I  must  speak  out;  and,  if  what  I  say  gives 
offence  and  produces  inconvenience,  for  that  offence  and 
for  that  inconvenience  the  government  is  responsible. 

I  affirm,  then,  that  there  exists  in  the  United  States 
a  slave  trade,  not  less  odious  or  demoralizing,  nay,  I  do 
in  my  conscience  believe,  more  odious  and  more  demoral¬ 
izing  than  that  which  is  carried  on  between  Africa  and 
Brazil.  North  Carolina  and  Virginia  are  to  Louisiana 
and  Alabama  what  Congo  is  to  Rio  Janeiro.  The  slave 
states  of  the  Union  are  divided  into  two  classes,  the 
breeding  states,  where  the  human  beasts  of  burden  in¬ 
crease  and  multiply  and  become  strong  for  labor,  and  the 
sugar  and  cotton  states  to  which  those  beasts  of  burden 
are  sent  to  be  worked  to  death.  To  what  an  extent  the 
traffic  in  man  is  carried  on  we  may  learn  by  comparing 
the  census  of  1830  with  the  census  of  1840.  North  Caro¬ 
lina  and  Virginia  are,  as  I  have  said,  great  breeding 
states.  During  the  ten  years  from  1830  to  1840  the 
slave  population  of  North  Carolina  was  almost  stationary. 
The*  slave  population  of  Virginia  positively  decreased. 
Yet,  both  in  North  Carolina  and  Virginia  propagation 
was,  during  those  ten  years,  going  on  fast.  The  number 
of  births  among  the  slaves  in  those  states  exceeded  by 
hundreds  of  thousands  the  number  of  the  deaths.  What, 
then,  became  of  the  surplus  ?  Look  to  the  returns  from 
the  Southern  States,  from  the  states  whose  produce  the 
right  honorable  Baronet  proposes  to  admit  with  reduced 
duty  or  with  no  duty  at  all,  and  you  will  see.  You  will 
find  that  the  increase  in  the  breeding  states  was  barely 
sufficient  to  meet  the  demand  of  the  consuming;  states. 
In  Louisiana,  for  example,  where  we  know  that  the 
negro  population  is  worn  down  by  cruel  toil,  and  would 
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not,  if  left  to  itself,  keep  up  its  numbers,  there  were,  in 
1830,  one  hundred  and  seven  thousand  slaves;  in  1840, 
one  hundred  and  seventy  thousand.  In  Alabama,  the 
slave  population  during  those  ten  years  much  more  than 
doubled;  it  rose  from  one  hundred  and  seventeen  thou¬ 
sand  to  two  hundred  and  fifty-three  thousand.  In  Mis¬ 
sissippi  it  actually  tripled.  It  rose  from  sixty -five  thou¬ 
sand  to  one  hundred  and  ninety-five  thousand.  So  much 
for  the  extent  of  this  slave  trade.  And  as  to  its  nature, 
ask  any  Englishman  who  has  ever  travelled  in  the  South¬ 
ern  States.  Jobbers  go  about  from  plantation  to ‘planta¬ 
tion  looking  out  for  proprietors  who  are  not  easy  in  their 
circumstances,  and  who  are  likely  to  sell  cheap.  A 
black  boy  is  picked  up  here;  a  black  girl  there.  The 
dearest  ties  of  nature  and  of  marriage  are  torn  asunder 
as  rudely  as  they  were  ever  torn  asunder  by  any  slave 
captain  on  the  coast  of  Guinea.  A  gang  of  three  or  four 
hundred  negroes  is  made  up;  and  then  these  wretches, 
handcuffed,  fettered,  guarded  by  armed  men,  are  driven 
southward,  as  you  would  drive  —  or  rather  as  you  would 
not  drive  —  a  herd  of  oxen  to  Smithfield,  that  they  may 
undergo  the  deadly  labor  of  the  sugar  mill  near  the 
mouth  of  the  Mississippi.  A  very  few  years  of  that 
labor  in  that  climate  suffice  to  send  the  stoutest  African 
to  his  grave.  But  he  can  well  be  spared.  While  he  is 
fast  sinking  into  premature  old  age,  negro  boys  in  Vir¬ 
ginia  are  growing  up  as  fast  into  vigorous  manhood  to 
supply  the  void  which  cruelty  is  making  in  Louisiana. 
God  forbid  that  I  should  extenuate  the  horrors  of  the 
slave  trade  in  any  form !  But  I  do  think  this  its  worst 
form.  Bad  enough  it  is  that  civilized  men  should  sail 
to  an  uncivilized  quarter  of  the  world  where  slavery  ex¬ 
ists,  should  there  buy  wretched  barbarians,  and  should 
carry  them  away  to  labor  in  a  distant  land ;  bad  enough ! 
But  that  a  civilized  man,  a  baptized  man,  a  man  proud 
of  being  a  citizen  of  a  free  state,  a  man  frequenting  a 
Christian  church,  should  breed  slaves  for  exportation, 
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and,  if  the  whole  horrible  truth  must  be  told,  should 
even  beget  slaves  for  exportation,  should  see  children, 
sometimes  his  own  children,  gambolling  around  him  from 
infancy,  should  watch  their  growth,  should  become  famil¬ 
iar  with  their  faces,  and  should  then  sell  them  for  four 
or  five  hundred  dollars  a  head,  and  send  them  to  lead  in 
a  remote  country  a  life  which  is  a  lingering  death,  a  life 
about  which  the  best  thing  that  can  be  said  is  that  it  is 
sure  to  be  short;  this  does,  I  own,  excite  a  horror  exceed¬ 
ing  even  the  horror  excited  by  that  slave  trade  which  is 
the  curse  of  the  African  coast.  And  mark;  I  am  not 
speaking  of  any  rare  case,  of  any  instance  of  eccentric 
depravity.  I  am  speaking  of  a  trade  as  regular  as  the 
trade  in  pigs  between  Dublin  and  Liverpool,  or  as^  the 
trade  in  coals  between  the  Tyne  and  the  Thames. 

There  is  another  point  to  which  I  must  advert.  I  have 
no  wish  to  apologize  for  slavery  as  it  exists  in  Brazil; 
but  this  I  say,  that  slavery,  as  it  exists  in  Brazil,  though 
a  fearful  evil,  seems  to  me  a  much  less  hopeless  evil  than 
slavery  as  it  exists  in  the  United  States.  In  estimating 
the  character  of  negro  slavery  we  must  never  forget  one 
most  important  ingredient;  an  ingredient  which  was 
wanting  to  slavery  as  it  was  known  to  the  Greeks  and 
Romans ;  an  ingredient  which  was  wanting  to  slavery  as 
it  appeared  in  Europe  during  the  middle  ages;  I  mean 
the  antipathy  of  color.  Where  this  antipathy  exists  in 
a  high  degree,  it  is  difficult  to  conceive  how  the  white 
masters  and  the  black  laborers  can  ever  be  mingled  to¬ 
gether,  as  the  lords  and  villains  in  many  parts  of  the  Old 
World  have  been,  in  one  free  community.  Now,  this 
antipathy  is  notoriously  much  stronger  in  the  United 
States  than  in  the  Brazils.  In  the  Brazils  the  free  peo¬ 
ple  of  color  are  numerous.  They  are  not  excluded  from 
honorable  callings.  You  may  find  among  them  mer¬ 
chants,  physicians,  lawyers:  many  of  them  bear  arms; 
some  have  been  admitted  to  holy  orders.  Whoever 
knows  what  dignity,  what  sanctity,  the  Church  of  Rome 
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ascribes  to  the  person  of  a  priest,  will  at  once  perceive 
the  important  consequences  which  follow  from  this  last 
circumstance.  It  is  by  no  means  unusual  to  see  a  white 
penitent  kneeling  before  the  spiritual  tribunal  of  a  negro, 
confessing  his  sins  to  a  negro,  receiving  absolution  from 
a  negro.  It  is  by  no  means  unusual  to  see  a  negro  dis¬ 
pensing  the  Eucharist  to  a  circle  of  whites.  I  need  not 
tell  the  House  what  emotions  of  amazement  and  of  rage 
such  a  spectacle  would  excite  in  Georgia  or  South  Caro¬ 
lina.  Fully  admitting,  therefore,  as  I  do,  that  Brazilian 
slavery  is  a  horrible  evil,  I  yet  must  say  that,  if  I  were 
called  upon  to  declare  whether  I  think  the  chances  of  the 
African  race  on  the  whole  better  in  Brazil  or  in  the 
United  States,  I  should  at  once  answer  that  they  are 
better  in  Brazil.  I  think  it  not  improbable  that  in 
eighty  or  a  hundred  years  the  black  population  of  Brazil 
may  be  free  and  happy.  I  see  no  reasonable  prospect  of 
such  a  change  in  the  United  States. 

The  right  honorable  gentleman,  the  late  President  of 
the  Board  of  Trade,  has  said  much  about  that  system  of 
maritime  police  by  which  we  have  attempted  to  sweep 
slave-trading  vessels  from  the  great  highway  of  nations. 
Now,  what  has  been  the  conduct  of  Brazil,  and  what  has 
been  the  conduct  of  the  United  States,  as  respects  that 
system  of  police?  Brazil  has  come  into  the  system;  the 
United  States  have  thrown  every  impediment  in  the  way 
of  the  system.  What  opinion  Her  Majesty’s  Ministers 
entertain  respecting  the  Right  of  Search  we  know  from 
a  letter  of  my  Lord  Aberdeen  which  has,  within  a  few 
days,  been  laid  on  our  table.  I  believe  that  I  state  cor¬ 
rectly  the  sense  of  that  letter  when  I  say  that  the  noble 
Earl  regards  the  Right  of  Search  as  an  efficacious  means, 
and  as  the  only  efficacious  means,  of  preventing  the  mari¬ 
time  slave  trade.  He  expresses  most  serious  doubts 
whether  any  substitute  can  be  devised.  I  think  that  this 
check  would  be  a  most  valuable  one,  if  all  nations  would 
submit  to  it;  and  I  applaud  the  humanity  which  has 
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induced  successive  British  administrations  to  exert  them¬ 
selves  for  the  purpose  of  obtaining  the  concurrence  of 
foreign  powers  in  so  excellent  a  plan.  Brazil  consented 
to  admit  the  Right  of  Search;  the  United  States  refused, 
and  by  refusing  deprived  the  Right  of  Search  of  half  its 
value.  Not  content  with  refusing  to  admit  the  Right  of 
Search,  they  even  disputed  the  right  of  visit,  a  right 
which  no  impartial  publicist  in  Europe  will  deny  to  be 
in  strict  conformity  with  the  Law  of  Nations.  Nor  was 
this  all.  In  every  part  of  the  Continent  of  Europe  the 
diplomatic  agents  of  the  Cabinet  of  Washington  have 
toiled  to  induce  other  nations  to  imitate  the  example  of 
the  United  States.  You  cannot  have  forgotten  General 
Cass’s  letter.  You  cannot  have  forgotten  the  terms  in 
which  his  government  communicated  to  him  its  approba¬ 
tion  of  his  conduct.  You  know  as  well  as  I  do  that,  if 
the  United  States  had  submitted  to  the  Right  of  Search, 
there  would  have  been  no  outcry  against  that  right  in 
France.  Nor  do  I  much  blame  the  French.  It  is  but 
natural  that,  when  one  maritime  Power  makes  it  a  point 
of  honor  to  refuse  us  this  right,  other  maritime  Powers 
should  think  that  they  cannot,  without  degradation,  take 
a  different  course.  It  is  but  natural  that  a  Frenchman, 
proud  of  his  country,  should  ask  why  the  tricolor  is  to  be 
less  respected  than  the  stars  and  stripes.  The  right 
honorable  gentleman  says  that,  if  we  assent  to  my  noble 
friend’s  amendment,  we  shall  no  longer  be  able  to  main¬ 
tain  the  Right  of  Search.  Sir,  he  need  not  trouble  him¬ 
self  about  that  right.  It  is  already  gone.  We  have 
agreed  to  negotiate  on  the  subject  with  France.  Every¬ 
body  knows  how  that  negotiation  will  end.  The  French 
flag  will  be  exempted  from  search :  Spain  will  instantly 
demand,  if  she  has  not  already  demanded,  similar  exemp¬ 
tion  ;  and  you  may  as  well  let  her  have  it  with  a  good 
grace,  and  without  wrangling.  For  a  Right  of  Search, 
from  which  the  flags  of  France  and  America  are  ex¬ 
empted,  is  not  worth  a  dispute.  The  only  system,  there- 


THE  SUGAR  DUTIES 


13 

fore,  which,  in  the  opinion  of  Her  Majesty’s  Ministers, 
has  yet  been  found  efficacious  for  the  prevention  of  the 
maritime  slave  trade,  is  in  fact  abandoned.  And  who 
is  answerable  for  this?  The  United  States  of  America. 
The  chief  guilt  even  of  the  slave  trade  between  Africa 
and  Brazil  lies,  not  with  the  government  of  Brazil,  but 
with  that  of  the  United  States.  And  yet  the  right  hon¬ 
orable  Baronet  proposes  to  punish  Brazil  for  the  slave 
trade,  and  in  the  same  breath  proposes  to  show  favor  to 
the  United  States,  because  the  United  States  are  pure 
from  the  crime  of  slave  trading.  I  thank  the  right  hon¬ 
orable  gentleman  the  late  President  of  the  Board  of 
Trade  for  reminding  me  of  Mr.  Calhoun’s  letter.  I 
could  not  have  wished  for  a  better  illustration  of  my 
argument.  Let  anybody  who  has  read  that  letter  say 
what  is  the  country  which,  if  we  take  on  ourselves  to 
avenge  the  wrongs  of  Africa,  ought  to  be  the  first  object 
of  our  indignation.  The  government  of  the  United 
States  has  placed  itself  on  a  bad  eminence  to  which  Brazil 
never  aspired,  and  which  Brazil,  even  if  aspiring  to  it, 
never  could  attain.  The  government  of  the  United  States 
has  formally  declared  itself  the  patron,  the  champion  of 
negro  slavery  all  over  the  world,  the  evil  genius,  the 
Arimanes  of  the  African  race,  and  seems  to  take  pride 
in  this  shameful  and  odious  distinction.  I  well  under¬ 
stand  that  an  American  statesman  may  say,  “Slavery  is 
a  horrible  evil;  but  we  were  born  to  it;  we  see  no  way 
at  present  to  rid  ourselves  of  it :  and  we  must  endure  it 
as  we  best  may.”  Good  and  enlightened  men  may  hold 
such  language ;  but  such  is  not  the  language  of  the  Amer¬ 
ican  Cabinet.  That  Cabinet  is  actuated  by  a  propagan¬ 
dist  spirit,  and  labors  to  spread  servitude  and  barbarism 
with  an  ardor  such  as  no  other  government  ever  showed 
in  the  cause  of  freedom  and  civilization.  Nay  more;  the 
doctrine  held  at  Washington  is  that  this  holy  cause  sanc¬ 
tifies  the  most  unholy  means.  These  zealots  of  slavery 
think  themselves  justified  in  snatching  away  provinces  on 


THE  SUGAR  DUTIES 


14 

the  right  hand  and  on  the  left,  in  defiance  of  public  faith 
and  international  law,  from  neighboring  countries  which 
have  free  institutions,  and  this  avowedly  for  the  purpose 
of  diffusing  over  a  wider  space  the  greatest  curse  that 
afflicts  humanity.  They  put  themselves  at  the  head  of 
the  slave-driving  interest  throughout  the  world,  just  as 
Elizabeth  put  herself  at  the  head  of  the  Protestant  inter¬ 
est;  and  wherever  their  favorite  institution  is  in  danger, 
are  ready  to  stand  by  it  as  Elizabeth  stood  by  the  Dutch. 
This,  then,  I  hold  to  be  demonstrated,  that  of  all  socie¬ 
ties  now  existing,  the  Republic  of  the  United  States  is 
by  far  the  most  culpable  as  respects  slavery  and  the  slave 
trade. 

Now,  then,  I  come  to  the  right  honorable  Baronet’s 
Budget.  He  tells  us,  that  he  will  not  admit  Brazilian 
sugar,  because  the  Brazilian  government  tolerates  slavery 
and  connives  at  the  slave  trade;  and  he  tells  us  at  the 
same  time,  that  he  will  admit  the  slave -grown  cotton  and 
the  slave-grown  sugar  of  the  United  States.  I  am  utterly 
at  a  loss  to  understand  how  he  can  vindicate  his  consist¬ 
ency.  He  tells  us  that  if  we  adopt  my  noble  friend’s 
proposition,  we  shall  give  a  stimulus  to  the  slave  trade 
between  Africa  and  Brazil.  Be  it  so.  But  is  it  not 
equally  clear  that,  if  we  adopt  the  right  honorable  Bar¬ 
onet’s  own  propositions,  we  shall  give  a  stimulus  to  the 
slave  trade  between  Virginia  and  Louisiana?  I  have  not 
the  least  doubt  that,  as  soon  as  the  contents  of  his  Budget 
are  known  on  the  other  side  of  the  Atlantic,  the  slave 
trade  will  become  more  active  than  it  is  at  this  moment ; 
that  the  jobbers  in  human  flesh  and  blood  will  be  more 
busy  than  ever;  that  the  droves  of  manacled  negroes, 
moving  southward  to  their  doom,  will  be  more  numerous 
on  every  road.  These  will  be  the  fruits  of  the  right  hon¬ 
orable  Baronet’s  measure.  Yet  he  tells  us  that  this  part 
of  his  Budget  is  framed  on  sound  principles,  and  will 
greatly  benefit  the  country;  and  he  tells  us  truth.  I  mean 
to  vote  with  him ;  and  I  can  perfectly,  on  my  own  princi- 
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pies,  reconcile  to  my  conscience  the  vote  which  I  shall 
give.  How  the  right  honorable  Baronet  can  reconcile 
the  course  which  he  takes  to  his  conscience,  I  am  at  a 
loss  to  conceive,  and  am  not  a  little  curious  to  know.  No 
man  is  more  capable  than  he  of  doing  justice  to  any  cause 
which  he  undertakes ;  and  it  would  be  most  presumptuous 
in  me  to  anticipate  the  defence  which  he  means  to  set  up. 
But  I  hope  that  the  House  will  suffer  me,  as  one  who 
feels  deeply  on  this  subject,  now  to  explain  the  reasons 
which  convince  me  that  I  ought  to  vote  for  the  right  hon¬ 
orable  Baronet’s  propositions  respecting  the  produce  of 
the  United  States.  In  explaining  those  reasons,  I  at 
the  same  time  explain  the  reasons  which  induce  me  to 
vote  with  my  noble  friend  to-night. 

I  say,  then.  Sir,  that  I  fully  admit  the  paramount  au¬ 
thority  of  moral  obligations.  But  it  is  important  that 
we  should  accurately  understand  the  nature  and  extent 
of  those  obligations.  We  are  clearly  bound  to  wrong  no 
man.  Nay,  more,  we  are  bound  to  regard  all  men  with 
benevolence.  But  to  every  individual,  and  to  every  so¬ 
ciety,  Providence  has  assigned  a  sphere  within  which 
benevolence  ought  to  be  peculiarly  active;  and  if  an  in¬ 
dividual  or  a  society  neglects  what  lies  within  that  sphere 
in  order  to  attend  to  what  lies  without,  the  result  is  likely 
to  be  harm  and  not  good. 

It  is  thus  in  private  life.  We  should  not  be  justified 
in  injuring  a  stranger  in  order  to  benefit  ourselves  or 
those  who  are  dearest  to  us.  Every  stranger  is  entitled, 
by  the  laws  of  humanity,  to  claim  from  us  certain  reason¬ 
able  good  offices.  But  it  is  not  true  that  we  are  bound 
to  exert  ourselves  to  serve  a  mere  stranger  as  we  are 
bound  to  exert  ourselves  to  serve  our  own  relations.  A 
man  would  not  be  justified  in  subjecting  his  wife  and 
children  to  disagreeable  privations  in  order  to  save  even 
from  utter  ruin  some  foreigner  whom  he  never  saw. 
And  if  a  man  were  so  absurd  and  perverse  as  to  starve 
his  own  family  in  order  to  relieve  people  with  whom  he 
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had  no  acquaintance,  there  can  be  little  doubt  that  his 
crazy  charity  would  produce  much  more  misery  than 
happiness. 

It  is  the  same  with  nations.  No  statesman  ought  to 
injure  other  countries  in  order  to  benefit  his  own  country. 
No  statesman  ought  to  lose  any  fair  opportunity  of  ren¬ 
dering  to  foreign  nations  such  good  offices  as  he  can  ren¬ 
der  without  a  breach  of  the  duty  which  he  owes  to  the 
society  of  which  he  is  a  member.  But,  after  all,  our 
country  is  our  country,  and  has  the  first  claim  on  our 
attention.  There  is  nothing,  I  conceive,  of  narrow¬ 
mindedness  in  this  patriotism.  I  do  not  say  that  we 
ought  to  prefer  the  happiness  of  one  particular  society 
to  the  happiness  of  mankind;  but  I  say  that,  by  exerting 
ourselves  to  promote  the  happiness  of  the  society  with 
which  we  are  most  nearly  connected,  and  with  which  we 
are  best  acquainted,  we  shall  do  more  to  promote  the 
happiness  of  mankind  than  by  busying  ourselves  about 
matters  which  we  do  not  fully  understand,  and  cannot 
efficiently  control. 

There  are  great  evils  connected  with  the  factory  system 
in  this  country.  Some  of  those  evils  might,  I  am  in¬ 
clined  to  think,  be  removed  or  mitigated  by  legislation. 
On  that  point  many  of  my  friends  differ  from  me ;  but 
we  all  agree  in  thinking  that  it  is  the  duty  of  a  British 
legislator  to  consider  the  subject  attentively,  and  with 
a  serious  sense  of  responsibility.  There  are  also  great 
social  evils  in  Russia.  The  peasants  of  that  empire  are 
in  a  state  of  servitude.  The  sovereign  of  Russia  is  bound 
by  the  most  solemn  obligations  to  consider  whether  he 
can  do  anything  to  improve  the  condition  of  that  large 
portion  of  his  subjects.  If  we  watch  over  our  factory 
children,  and  he  watches  over  his  peasants,  much  good 
may  be  done.  But  would  any  good  be  done  if  the  Em¬ 
peror  of  Russia  and  the  British  Parliament  were  to  inter¬ 
change  functions ;  if  he  were  to  take  under  his  patronage 
the  weavers  of  Lancashire,  if  we  were  to  take  under  our 
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patronage  the  peasants  of  the  Volga;  if  he  were  to  say, 
“You  shall  send  no  cotton  to  Russia  till  you  pass  a  Ten 
Hours’  Bill;”  if  we  were  to  say,  “You  shall  send  no 
hemp  or  tallow  to  England  till  you  emancipate  your 
serfs?  ” 

On  these  principles.  Sir,  which  seem  to  me  to  be  the 
principles  of  plain  common  sense,  I  can,  without  resort¬ 
ing  to  any  casuistical  subtilties,  vindicate  to  my  own 
conscience,  and,  I  hope,  to  my  country,  the  whole  course 
which  I  have  pursued  with  respect  to  slavery.  When  1 
first  came  into  Parliament,  slavery  still  existed  in  the 
British  dominions.  I  had,  as  it  was  natural  that  I  should 
have,  a  strong  feeling  on  the  subject.  I  exerted  myself, 
according  to  my  station  and  to  the  measure  of  my  abili¬ 
ties,  on  the  side  of  the  oppressed.  I  shrank  from  no 
personal  sacrifice  in  that  cause.  I  do  not  mention  this 
as  matter  of  boast.  It  was  no  more  than  my  duty.  The 
right  honorable  gentleman,  the  Secretary  of  State  for 
the  Home  Department,  knows  that,  in  1833,  I  disap¬ 
proved  of  one  part  of  the  measure  which  Lord  Grey’s 
government  proposed  on  the  subject  of  slavery.  I  was 
in  office;  and  office  was  then  as  important  to  me  as  it 
could  be  to  any  man.  I  put  my  resignation  into  the 
hands  of  Lord  Spencer,  and  both  spoke  and  voted  against 
the  Administration.  To  my  surprise.  Lord  Grey  and 
Lord  Spencer  refused  to  accept  my  resignation,  and  I 
remained  in  office;  but  during  some  days  I  considered 
myself  as  out  of  the  service  of  the  Crown.  I  at  the  same 
time  heartily  joined  in  laying  a  heavy  burden  on  the 
country  for  the  purpose  of  compensating  the  planters.  I 
acted  thus,  because,  being  a  British  legislator,  I  thought 
myself  bound,  at  any  cost  to  myself  and  to  my  constitu¬ 
ents,  to  remove  a  foul  stain  from  the  British  laws,  and 
to  redress  the  wrongs  endured  by  persons  who,  as  British 
subjects,  were  placed  under  my  guardianship.  But  my 
especial  obligations  in  respect  of  negro  slavery  ceased 
when  slavery  itself  ceased  in  that  part  of  the  world  for 
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the  welfare  of  which  I,  as  a  Member  of  this  House,  was 
accountable.  As  for  the  blacks  in  the  United  States,  I 
feel  for  them,  God  knows.  But  I  am  not  their  keeper. 
I  do  not  stand  in  the  same  relation  to  the  slaves  of  Lou¬ 
isiana  and  Alabama  in  which  I  formerly  stood  to  the 
slaves  of  Demerara  and  Jamaica.  I  am  bound,  on  the 
other  hand,  by  the  most  solemn  obligations,  to  promote 
the  interests  of  millions  of  my  own  countrymen,  who  are 
indeed  by  no  means  in  a  state  so  miserable  and  degraded 
as  that  of  the  slaves  in  the  United  States,  but  who  are 
toiling  hard  from  sunrise  to  sunset  in  order  to  obtain  a 
scanty  subsistence ;  who  are  often  scarcely  able  to  procure 
the  necessaries  of  life;  and  whose  lot  would  be  alleviated 
if  I  could  open  new  markets  to  them,  and  free  them  from 
taxes  which  now  press  heavily  on  their  industry.  I  see 
clearly  that,  by  excluding  the  produce  of  slave  labor  from 
our  ports,  I  should  inflict  great  evil  on  my  fellow  sub¬ 
jects  and  constituents.  But  the  good  which,  by  taking 
such  a  course,  I  should  do  to  the  negroes  in  the  United 
States  seems  to  me  very  problematical.  That  by  admit¬ 
ting  slave-grown  cotton  and  slave-grown  sugar  we  do,  in 
some  sense,  encourage  slavery  and  the  Slave  Trade,  may 
be  true.  But  I  doubt  whether,  by  turning  our  fiscal  code 
into  a  penal  code  for  restraining  the  cruelty  of  the  Ameri¬ 
can  planters,  we  should  not,  on  the  whole,  injure  the  ne¬ 
groes  rather  than  benefit  them.  No  independent  nation 
will  endure  to  be  told  by  another  nation,  “We  are  more 
virtuous  than  you;  we  have  sat  in  judgment  on  your 
institutions ;  we  find  them  to  be  bad ;  and,  as  a  punish¬ 
ment  for  your  offences,  we  condemn  you  to  pay  higher 
duties  at  our  Custom  House  than  we  demand  from  the 
rest  of  the  world.”  Such  language  naturally  excites  the 
resentment  of  foreigners.  I  can  make  allowance  for  their 
susceptibility.  For  I  myself  sympathize  with  them.  I 
know  that  Ireland  has  been  misgoverned;  and  I  have 
done,  and  purpose  to  do,  my  best  to  redress  her  griev¬ 
ances.  But  when  I  take  up  a  New  York  journal,  and 
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read  there  the  rants  of  President  Tyler’s  son,  I  feel  so 
much  disgusted  by  such  insolent  absurdity  that  I  am  for 
a  moment  inclined  to  deny  that  Ireland  has  any  reason 
whatever  to  complain.  It  seems  to  me  that,  if  ever  sla¬ 
very  is  peaceably  extinguished  in  the  United  States,  that 
great  and  happy  change  must  be  brought  about  by  the 
efforts  of  those  enlightened  and  respectable  American 
citizens  who  hate  slavery  as  much  as  we  hate  it.  Now, 
I  cannot  help  fearing  that,  if  the  British  Parliament  were 
to  proclaim  itself  the  protector  and  avenger  of  the  Amer¬ 
ican  slave,  the  pride  of  those  excellent  persons  would 
take  the  alarm.  It  might  become  a  point  of  national 
honor  with  them  to  stand  by  an  institution  which  they 
have  hitherto  regarded  as  a  national  disgrace.  We 
should  thus  confer  no  benefit  on  the  negro;  and  we 
should  at  the  same  time  infiict  cruel  suffering  on  our 
own  countrymen. 

On  these  grounds.  Sir,  I  can,  with  a  clear  conscience, 
vote  for  the  right  honorable  Baronet’s  propositions  re¬ 
specting  the  cotton  and  sugar  of  the  United  States.  But 
on  exactly  the  same  grounds  I  can,  with  a  clear  con¬ 
science,  vote  for  the  amendment  of  my  noble  friend. 
And  I  confess  that  I  shall  be  much  surprised  if  the  right 
honorable  Baronet  shall  be  able  to  point  out  any  distinc¬ 
tion  between  the  cases. 

I  have  detained  you  too  long.  Sir;  yet  there  is  one 
point  to  which  I  must  refer;  I  mean  the  refining.  Was 
such  a  distinction  ever  heard  of?  Is  there  anything  like 
it  in  all  Pascal’s  Dialogues  with  the  old  Jesuit?  Not 
for  the  world  are  we  to  eat  one  ounce  of  Brazilian  sugar. 
But  we  import  the  accursed  thing;  we  bond  it;  we  em¬ 
ploy  our  skill  and  machinery  to  render  it  more  alluring 
to  the  eye  and  to  the  palate;  we  export  it  to  Leghorn 
and  Hamburg;  we  send  it  to  all  the  coffee-houses  of  Italy 
and  Germany ;  we  pocket  a  profit  on  all  this ;  and  then 
we  put  on  a  Pharisaical  air,  and  thank  God  that  we  are 
not  like  those  wicked  Italians  and  Germans  who  have  no 
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scruple  about  swallowing  slave-grown  sugar.  Surely 
this  sophistry  is  worthy  only  of  the  worst  class  of  false 
witnesses.  “I  perjure  myself!  Not  for  the  world.  I 
only  kissed  my  thumb;  I  did  not  put  my  lips  to  the  calf¬ 
skin.”  I  remember  something  very  like  the  right  honor¬ 
able  Baronet’s  morality  in  a  Spanish  novel  which  I  read 
long  ago.  I  beg  pardon  of  the  House  for  detaining 
them  with  such  a  trifle;  but  the  story  is  much  to  the 
purpose.  A  wandering  lad,  a  sort  of  Gil  Bias,  is  taken 
into  the  service  of  a  rich  old  silversmith,  a  most  pious 
man,  who  is  always  telling  his  beads,  who  hears  mass 
daily,  and  observes  the  feasts  and  fasts  of  the  church 
with  the  utmost  scrupulosity.  The  silversmith  is  always 
preaching  honesty  and  piety.  “Never,”  he  constantly 
repeats  to  his  young  assistant,  “never  touch  what  is  not 
your  own;  never  take  liberties  with  sacred  things.” 
Sacrilege,  as  uniting  theft  with  profaneness,  is  the  sin  of 
which  he  has  the  deepest  horror.  One  day,  while^he  is 
lecturing  after  his  usual  fashion,  an  ill-looking  fellow 
comes  into  the  shop  with  a  sack  under  his  arm.  “Will 
you  buy  these?”  says  the  visitor,  and  produces  from  the 
sack  some  church  plate  and  a  rich  silver  crucifix.  “Buy 
them!  ”  cries  the  pious  man.  “No,  nor  touch  them;  not 
for  the  world.  I  know  where  you  got  them.  Wretch 
that  you  are,  have  you  no  care  for  your  soul?”  “Well, 
then,”  says  the  thief,  “if  you  will  not  buy  them,  will  you 
melt  them  down  for  me? ”  “Melt  them  down!  ”  answers 
the  silversmith,  “that  is  quite  another  matter.”  He 
takes  the  chalices  and  the  crucifix  with  a  pair  of  tongs; 
the  silver,  thus  in  bond,  is  dropped  into  the  crucible, 
melted,  and  delivered  to  the  thief,  who  lays  down  five 
pistoles  and  decamps  with  his  booty.  The  young  servant 
stares  at  this  strange  scene.  But  the  master  very  gravely 
resumes  his  lecture.  “My  son,”  he  says,  “take  warning 
by  that  sacrilegious  knave,  and  take  example  by  me. 
Think  what  a  load  of  guilt  lies  on  his  conscience.  You 
will  see  him  hanged  before  long.  But  as  to  me,  you 
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saw  that  I  would  not  touch  the  stolen  property.  I  keep 
these  tongs  for  such  occasions.  And  thus  I  thrive  in 
the  fear  of  God,  and  manage  to  turn  an  honest  penny.’’ 
You  talk  of  morality.  What  can  he  more  immoral  than 
to  bring  ridicule  on  the  very  name  of  morality,  by  draw¬ 
ing  distinctions  where  there  are  no  differences?  Is  it 
not  enough  that  this  dishonest  casuistry  has  already  poi¬ 
soned  our  theology?  Is  it  not  enough  that  a  set  of  quib¬ 
bles  has  been  devised,  under  cover  of  which  a  divine  may 
hold  the  worst  doctrines  of  the  Church  of  Rome,  and 
may  hold  with  them  the  best  benefice  of  the  Church  of 
England  ?  Let  us  at  least  keep  the  debates  of  this  House 
free  from  the  sophistry  of  Tract  Number  Ninety. 

And  then  the  right  honorable  gentleman,  the  late 
President  of  the  Board  of  Trade,  wonders  that  other 
nations  consider  our  abhorrence  of  slavery  and  the  Slave 
Trade  as  sheer  hypocrisy.  Why,  Sir,  how  should  it  be 
otherwise?  And,  if  the  imputation  annoys  us,  whom 
have  we  to  thank  for  it?  Numerous  and  malevolent  as 
our  detractors  are,  none  of  them  was  ever  so  absurd  as 
to  charge  us  with  hypocrisy  because  we  took  slave -grown 
tobacco  and  slave-grown  cotton,  till  the  government  be¬ 
gan  to  affect  scruples  about  admitting  slave-grown  sugar. 
Of  course,  as  soon  as  our  Ministers  ostentatiously  an¬ 
nounced  to  all  the  world  that  our  fiscal  system  was 
framed  on  a  new  and  sublime  moral  principle,  everybody 
began  to  inquire  whether  we  consistently  adhered  to  that 
principle.  It  required  much  less  acuteness  and  much  less 
malevolence  than  that  of  our  neighbors  to  discover  that 
this  hatred  of  slave -grown  produce  was  mere  grimace. 
They  see  that  we  not  only  take  tobacco  produced  by 
means  of  slavery  and  of  the  Slave  Trade,  but  that  we 
positively  interdict  freemen  in  this  country  from  growing 
tobacco.  They  see  that  we  not  only  take  cotton  produced 
by  means  of  slavery  and  of  the  Slave  Trade,  but  that 
we  are  about  to  exempt  this  cotton  from  all  duty.  They 
see  that  we  are  at  this  moment  reducing  the  duty  on  the 
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slave-grown  sugar  of  Louisiana.  How  can  we  expect 
them  to  believe  that  it  is  from  a  sense  of  justice  and 
humanity  that  we  lay  a  prohibitory  duty  on  the  sugar  of 
Brazil?  I  care  little  for  the  abuse  which  any  foreign 
press  or  any  foreign  tribune  may  throw  on  the  Machiavel¬ 
lian  policy  of  perfidious  Albion.  What  gives  me  pain 
is,  not  that  the  charge  of  hypocrisy  is  made,  but  that  I 
am  unable  to  see  how  it  is  to  be  refuted. 

Yet  one  word  more.  The  right  honorable  gentleman, 
the  late  President  of  the  Board  of  Trade,  has  quoted  the 
opinions  of  two  persons,  highly  distinguished  by  the 
exertions  which  they  made  for  the  abolition  of  slavery, 
my  lamented  friend.  Sir  Thomas  Fowell  Buxton,  and 
Dr.  Lushington.  It  is  most  true  that  those  eminent 
persons  did  approve  of  the  principle  laid  down  by  the 
right  honorable  Baronet  opposite  in  1841.  I  think  that 
they  were  in  error;  but  in  their  error  I  am  sure  that 
they  were  sincere,  and  I  firmly  believe  that  they  would 
have  been  consistent.  They  would  have  objected,  no 
doubt,  to  my  noble  friend’s  amendment;  but  they  would 
have  objected  equally  to  the  right  honorable  Baronet’s 
Budget.  It  was  not  prudent,  I  think,  in  gentlemen  op¬ 
posite  to  allude  to  those  respectable  names.  The  men¬ 
tion  of  those  names  irresistibly  carries  the  mind  back  to 
the  days  of  the  great  struggle  for  negro  freedom.  And 
it  is  but  natural  that  we  should  ask  where,  during  that 
struggle,  were  those  who  now  profess  such  loathing  for 
slave-grown  sugar?  The  three  persons  who  are  chiefly 
responsible  for  the  financial  and  commercial  policy  of 
the  present  government  I  take  to  be  the  right  honorable 
Baronet  at  the  head  of  the  Treasury,  the  right  honor¬ 
able  gentleman  the  Chancellor  of  the  Exchequer,  and 
the  right  honorable  gentleman  the  late  President  of  the 
Board  of  Trade.  Is  there  anything  in  the  past  conduct 
of  any  one  of  the  three  which  can  lead  me  to  believe 
that  his  sensibility  to  the  evils  of  slavery  is  greater  than 
mine  ?  I  am  sure  that  the  right  honorable  Baronet  the 


THE  SUGAR  DUTIES 


23 

First  Lord  of  the  Treasury  would  think  that  I  was  speak¬ 
ing  ironically  if  I  were  to  compliment  him  on  his  zeal  for 
the  liberty  of  the  negro  race.  Never  once,  during  the 
whole  of  the  long  and  obstinate  conflict  which  ended  in 
the  abolition  of  slavery  in  our  colonies,  did  he  give  one 
word,  one  sign,  of  encouragement  to  those  who  suffered 
and  labored  for  the  good  cause.  The  whole  weight  of 
his  great  abilities  and  influence  was  in  the  other  scale. 
I  well  remember  that,  so  late  as  1833,  he  declared  in  this 
House  that  he  could  give  his  assent  neither  to  the  plan 
of  immediate  emancipation  proposed  by  my  noble  friend 
who  now  represents  Sunderland,^  nor  to  the  plan  of  grad¬ 
ual  emancipation  proposed  by  Lord  Grey’s  government. 
I  well  remember  that  he  said,  “I  shall  claim  no  credit 
hereafter  on  account  of  this  bill :  all  that  I  desire  is  to 
be  absolved  from  the  responsibility.”  As  to  the  other 
two  right  honorable  gentlemen  whom  I  have  mentioned, 
they  are  West  Indians;  and  their  conduct  was  that  of 
West  Indians.  I  do  not  wish  to  give  them  pain,  or  to 
throw  any  disgraceful  imputation  on  them.  Personally 
I  regard  them  with  feelings  of  good  will  and  respect.  I 
do  not  question  their  sincerity;  but  I  know  that  the  most 
honest  men  are  but  too  prone  to  deceive  themselves  into 
the  belief  that  the  path  towards  which  they  are  impelled 
by  their  own  interests  and  passions  is  the  path  of  duty. 
I  am  conscious  that  this  might  be  my  own  case;  and  I 
believe  it  to  be  theirs.  As  the  right  honorable  gentle¬ 
man,  the  Chancellor  of  the  Exchequer,  has  left  the 
House,  I  will  only  say  that,  with  respect  to  the  question 
of  slavery,  he  acted  after  the  fashion  of  the  class  to  which 
he  belonged.  But  as  the  right  honorable  gentleman,  the 
late  President  of  the  Board  of  Trade,  is  in  his  place,  he 
must  allow  me  to  bring  to  his  recollection  the  part  which 
he  took  in  the  debates  of  1833.  He  them  said,  “You 
raise  a  great  clamor  about  the  cultivation  of  sugar.  You 
say  that  it  is  a  species  of  industry  fatal  to  the  health  and 
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life  of  the  slave.  I  do  not  deny  that  there  is  some  differ¬ 
ence  between  the  labor  of  a  sugar  plantation  and  the 
labor  of  a  cotton  plantation,  or  a  coffee  plantation.  .  But 
the  difference  is  not  so  great  as  you  think.  In  marshy 
soils,  the  slaves  who  cultivate  the  sugar  cane  suffer  se¬ 
verely.  But  in  Barbadoes,  where  the  air  is  good,  they 
thrive  and  multiply.”  He  proceeded  to  say  that,  even  at 
the  worst,  the  labor  of  a  sugar  plantation  was  not  more 
unhealthy  than  some  kinds  of  labor  in  which  the  manu¬ 
facturers  of  England  are  employed,  and  which  nobody 
thinks  of  prohibiting.  He  particularly  mentioned  grind¬ 
ing.  “See  how  grinding  destroys  the  health,  the  sight, 
the  life.  Yet  there  is  no  outcry  against  grinding.”  He 
went  on  to  say  that  the  whole  question  ought  to  be  left 
by  Parliament  to  the  West  Indian  Legislatures.  [Mr, 
Gladstone :  Really  I  never  said  so.  You  are  not  quot¬ 
ing  me  at  all  correctly.]  What,  not  about  the  sugar 
cultivation  and  the  grinding  ?  [Mr.  Gladstone :  That  is 
correct;  but  I  never  recommended  that  the  question 
should  be  left  to  the  West  Indian  Legislatures.]  I  have 
quoted  correctly.  But  since  my  right  honorable  friend 
disclaims  the  sentiment  imputed  to  him  by  the  reporters, 
I  shall  say  no  more  about  it.  I  have  no  doubt  that  he 
is  quite  right,  and  that  what  he  said  was  misunderstood. 
What  is  undisputed  is  amply  sufficient  for  my  purpose. 
I  see  that  the  persons  who  now  show  so  much  zeal  against 
slavery  in  foreign  countries,  are  the  same  persons  who 
formerly  countenanced  slavery  in  the  British  Colonies. 
I  remember  a  time  when  they  maintained  that  we  were 
bound  in  justice  to  protect  slave-grown  sugar  against  the 
competition  of  free-grown  sugar,  and  even  of  British  free- 
grown  sugar.  I  now  hear  them  calling  on  us  to  protect 
free-grown  sugar  against  the  competition  of  slave-grown 
sugar.  I  remember  a  time  when  they  extenuated  as 
much  as  they  could  the  evils  of  the  sugar  cultivation.  I 
now  hear  them  exaggerating  those  evils.  But,  devious 
as  their  course  has  been,  there  is  one  clue  by  which  I  can 
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easily  track  them  through  the  whole  maze.  Inconstant 
in  everything  else,  they  are  constant  in  demanding  pro¬ 
tection  for  the  West  Indian  planter.  While  he  employs 
slaves,  they  do  their  best  to  apologize  for  the  evils  of 
slavery.  As  soon  as  he  is  forced  to  employ  freemen, 
they  begin  to  cry  up  the  blessings  of  freedom.  They  go 
round  the  whole  compass,  and  yet  to  one  point  they  stead¬ 
fastly  adhere;  and  that  point  is  the  interest  of  the  West 
Indian  proprietors.  I  have  done.  Sir;  and  I  thank  the 
House  most  sincerely  for  the  patience  and  indulgence 
with  which  I  have  been  heard.  I  hope  that  I  have  at 
least  vindicated  my  own  consistency.  How  Her  Ma¬ 
jesty’s  Ministers  will  vindicate  their  consistency,  how 
they  will  show  that  their  conduct  has  at  all  times  been 
guided  by  the  same  principles,  or  even  that  their  conduct 
at  the  present  time  is  guided  by  any  fixed  principle  at 
all,  I  am  unable  to  conjecture. 
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On  Saturday  the  eleventh  of  April,  1845,  Sir  Robert  Peel 
moved  the  second  reading  of  the  Maynooth  College  Bill. 
After  a  debate  of  six  nights  the  motion  was  carried  by  323 
votes  to  176.  On  the  second  night  the  following  Speech 
was  made. 

I  DO  not  mean,  Sir,  to  follow  the  honorable  gentleman 
who  has  just  sat  down  into  a  discussion  on  an  amendment 
which  is  not  now  before  us.  When  my  honorable  friend 
the  Member  for  Sheffield  shall  think  it  expedient  to  make 
a  motion  on  that  important  subject  to  which  he  has  re¬ 
peatedly  called  the  attention  of  the  House,  I  may,  per¬ 
haps,  ask  to  be  heard.  At  present  I  shall  content  myself 
with  explaining  the  reasons  which  convince  me  that  it  is 
my  duty  to  vote  for  the  second  reading  of  this  bill ;  and 
I  cannot,  I  think,  better  explain  those  reasons  than  by 
passing  in  review,  as  rapidly  as  I  can,  the  chief  objec¬ 
tions  which  have  been  made  to  the  bill  here  and  else¬ 
where. 

The  objectors,  Sir,  may  be  divided  into  three  classes. 
The  first  class  consists  of  those  persons  who  object,  not 
to  the  principle  of  the  grant  to  Maynooth  College,  but 
merely  to  the  amount.  The  second  class  consists  of 
persons  who  object  on  principle  to  all  grants  made  to  a 
church  which  they  regard  as  corrupt.  The  third  class 
consists  of  persons  who  object  on  principle  to  all  grants 
made  to  churches,  whether  corrupt  or  pure. 

Now,  Sir,  of  these  three  classes,  the  first  is  evidently 
that  which  takes  the  most  untenable  ground.  How  any 
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person  can  think  that  Maynooth  College  ought  to  be  sup¬ 
ported  by  public  money,  and  yet  can  think  this  bill  too 
bad  to  be  suffered  to  go  into  Committee,  I  do  not  well 
understand.  I  am  forced,  however,  to  believe  that  there 
are  many  such  persons.  For  I  cannot  but  remember  that 
the  old  annual  vote  attracted  scarcely  any  notice;  and  I 
see  that  this  bill  has  produced  violent  excitement.  I 
cannot  but  remember  that  the  old  annual  vote  used  to 
pass  with  very  few  dissentients;  and  I  see  that  great 
numbers  of  gentlemen,  who  never  were  among  those  dis¬ 
sentients,  have  crowded  down  to  the  House  in  order  to 
divide  against  this  bill.  It  is  indeed  certain  that  a  large 
proportion,  I  believe  a  majority,  of  those  members  who 
cannot,  as  they  assure  us,  conscientiously  support  the 
plan  proposed  by  the  right  honorable  Baronet  at  the  head 
of  the  government,  would  without  the  smallest  scruple 
have  supported  him  if  he  had  in  this,  as  in  former  years, 
asked  us  to  give  nine  thousand  pounds  for  twelve  months. 
So  it  is:  yet  I  cannot  help  wondering  that  it  should  be 
so.  For  how  can  any  human  ingenuity  turn  a  question 
between  nine  thousand  pounds  and  twenty-six  thousand 
pounds,  or  between  twelve  months  and  an  indefinite 
number  of  months,  into  a  question  of  principle.  Ob¬ 
serve  ;  I  am  not  now  answering  those  who  maintain  that 
nothing  ought  to  be  given  out  of  the  public  purse  to 
a  corrupt  church;  nor  am  I  now  answering  those  who 
maintain  that  nothing  ought  to  be  given  out  of  the  public 
purse  to  any  church  whatever.  They,  I  admit,  oppose 
this  bill  on  principle.  I  perfectly  understand,  though  I 
do  not  myself  hold,  the  opinion  of  the  zealous  voluntary 
who  says,  “  Whether  the  Boman  Catholic  Church  teaches 
truth  or  error,  she  ought  to  have  no  assistance  from  the 
state.”  I  also  perfectly  understand,  though  I  do  not 
myself  hold,  the  opinion  of  the  zealous  Protestant  who 
says,  “The  Koman  Catholic  Church  teaches  error,  and 
therefore  ought  to  have  no  assistance  from  the  state.” 
But  I  cannot  understand  the  reasoning  of  the  man  who 
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says,  “In  spite  of  the  errors  of  the  Koman  Catholic 
Church,  I  think  that  she  ought  to  have  some  assistance 
from  the  state;  but  I  am  bound  to  mark  my  abhorrence 
of  her  errors  by  doling  out  to  her  a  miserable  pittance. 
Her  tenets  are  so  absurd  and  noxious  that  I  will  pay  the 
professor  who  teaches  them  wages  less  than  I  should  offer 
to  my  groom.  Her  rites  are  so  superstitious  that  I  will 
take  care  that  they  shall  be  performed  in  a  chapel  with 
a  leaky  roof  and  a  dirty  floor.  By  all  means  let  us  keep 
her  a  college,  provided  only  that  it  be  a  shabby  one. 
Let  us  support  those  who  are  intended  to  teach  her  doc¬ 
trines  and  to  administer  her  sacraments  to  the  next  gen¬ 
eration,  provided  only  that  every  future  priest  shall  cost 
us  less  than  a  foot  soldier.  Let  us  board  her  young  the¬ 
ologians;  but  let  their  larder  be  so  scantily  supplied  that 
they  may  be  compelled  to  break  up  before  the  regular 
vacation  from  mere  want  of  food.  Let  us  lodge  them; 
but  let  their  lodging  be  one  in  which  they  may  be  packed 
like  pigs  in  a  sty,  and  be  punished  for  their  heterodoxy 
by  feeling  the  snow  and  the  wind  through  the  broken 
panes.”  Is  it  possible  to  conceive  anything  more  absurd 
or  more  disgraceful?  Can  anything  be  clearer  than  this, 
that  whatever  it  is  lawful  to  do  it  is  lawful  to  do  well. 
If  it  be  right  that  we  should  keep  up  this  college  at  all, 
it  must  be  right  that  we  should  keep  it  up  respectably. 
Our  national  dignity  is  concerned.  For  this  institution, 
whether  good  or  bad,  is,  beyond  all  dispute,  a  very  im¬ 
portant  institution.  Its  office  is  to  form  the  character 
of  those  who  are  to  form  the  character  of  millions. 
Whether  we  ought  to  extend  any  patronage  to  such  an 
institution  is  a  question  about  which  wise  and  honest  men 
may  differ.  But  that,  if  we  do  extend  our  patronage  to 
such  an  institution,  our  patronage  ought  to  be  worthy  of 
the  object,  and  worthy  of  the  greatness  of  our  country, 
is  a  proposition  from  which  I  am  astonished  to  hear  any 
person  dissent. 

It  is,  I  must  say,  with  a  peculiarly  bad  grace  that  one 
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of  the  members  for  the  University  to  which  I  have  the 
honor  to  belong,^  a  gentleman  who  never  thought  himself 
bound  to  say  a  word  or  to  give  a  vote  against  the  grant 
of  nine  thousand  pounds,  now  vehemently  opposes  the 
grant  of  twenty  -  six  thousand  pounds  as  exorbitant. 
When  I  consider  how  munificently  the  colleges  of  Cam¬ 
bridge  and  Oxford  are  endowed,  and  with  what  pomp  re¬ 
ligion  and  learning  are  there  surrounded;  when  I  call  to 
mind  the  long  streets  of  palaces,  the  towers  and  oriels,  the 
venerable  cloisters,  the  trim  gardens,  the  organs,  the  altar- 
pieces,  the  solemn  light  of  the  stained  windows,  the  libra¬ 
ries,  the  museums,  the  galleries  of  painting  and  sculpture ; 
when  I  call  to  mind  also  the  physical  comforts  which 
are  provided  both  for  instructors  and  for  pupils;  when 
I  reflect  that  the  very  sizars  and  servitors  are  far  better 
lodged  and  fed  than  those  students  who  are  to  be,  a  few 
years  hence,  the  priests  and  bishops  of  the  Irish  people; 
when  I  think  of  the  spacious  and  stately  mansions  of 
the  heads  of  houses,  of  the  commodious  chambers  of  the 
fellows  and  scholars,  of  the  refectories,  the  combination 
rooms,  the  bowling  greens,  the  stabling,  of  the  state  and 
luxury  of  the  great  feast  days,  of  the  piles  of  old  plate 
on  the  tables,  of  the  savory  steam  of  the  kitchens,  of  the 
multitudes  of  geese  and  capons  which  turn  at  once  on 
the  spits,  of  the  oceans  of  excellent  ale  in  the  butteries; 
and  when  I  remember  from  whom  all  this  splendor 
and  plenty  is  derived;  when  I  remember  what  was  the 
faith  of  Edward  the  Third  and  of  Henry  the  Sixth,  of 
Margaret  of  Anjou  and  Margaret  of  Eichmond,  of  Wil¬ 
liam  of  Wykeham  and  William  of  Waynefleet,  of 
Archbishop  Chicheley  and  Cardinal  Wolsey;  when  I 
remember  what  we  have  taken  from  the  Roman  Catholics, 
King’s  College,  New  College,  Christ  Church,  my  own 
Trinity;  and  when  I  look  at  the  miserable  Dotheboys 
Hall  which  we  have  given  them  in  exchange,  I  feel,  I 

^  The  Honorable  Charles  Law,  Member  for  the  University  of  Cam¬ 
bridge. 
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must  own,  less  proud  than  I  could  wish  of  being  a  Pro¬ 
testant  and  a  Cambridge  man. 

Some  gentlemen,  it  is  true,  have  made  an  attempt  to 
show  that  there  is  a  distinction  of  principle  between  the 
old  grant  which  they  have  always  supported  and  the 
larger  grant  which  they  are  determined  to  oppose.  But 
never  was  attempt  more  unsuccessful.  They  say  that,  at 
the  time  of  the  Union,  we  entered  into  an  implied  con¬ 
tract  with  Ireland  to  keep  up  this  college.  We  are  there¬ 
fore,  they  argue,  bound  by  public  faith  to  continue  the 
old  grant;  but  we  are  not  bound  to  make  any  addition 
to  that  grant.  Now,  Sir,  on  this  point,  though  on  no 
other,  I  do  most  cordially  agree  with  those  petitioners 
who  have,  on  this  occasion,  covered  your  table  with  such 
huge  bales  of  spoiled  paper  and  parchment.  I  deny  the 
existence  of  any  such  contract.  I  think  myself  perfectly 
free  to  vote  for  the  abolition  of  this  college,  if  I  am  satis¬ 
fied  that  it  is  a  pernicious  institution;  as  free  as  I  am  to 
vote  against  any  item  of  the  ordnance  estimates ;  as  free 
as  I  am  to  vote  for  a  reduction  of  the  number  of  marines. 
It  is  strange,  too,  that  those  who  appeal  to  this  imagi¬ 
nary  contract  should  not  perceive  that,  even  if  their  fic¬ 
tion  be  admitted  as  true,  it  will  by  no  means  get  them 
out  of  their  difficulty.  Tell  us  plainly  what  are  the 
precise  terms  of  the  contract  which  you  suppose  Great 
Britain  to  have  made  with  Ireland  about  this  college. 
Whatever  the  terms  be,  they  will  not  serve  your  purpose. 
Was  the  contract  this,  that  the  Imperial  Parliament 
would  do  for  the  college  what  the  Irish  Parliament  had 
been  used  to  do  ?  Or  was  the  contract  this,  that  the  Im¬ 
perial  Parliament  would  keep  the  college  in  a  respectable 
and  efficient  state?  If  the  former  was  the  contract,  nine 
thousand  pounds  would  be  too  much.  If  the  latter  was 
the  contract,  you  will  not,  I  am  confident,  be  able  to 
prove  that  twenty-six  thousand  pounds  is  too  little. 

I  have  now,  I  think,  said  quite  as  much  as  need  be 
said  in  answer  to  those  who  maintain  that  we  ought  to 
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give  support  to  this  college,  but  that  the  support  ought 
to  be  niggardly  and  precarious.  I  now  come  to  another 
and  a  much  more  formidable  class  of  objectors.  Their 
objections  may  be  simply  stated  thus.  No  man  can  jus¬ 
tifiably,  either  as  an  individual  or  as  a  trustee  for  the 
public,  contribute  to  the  dissemination  of  religious  error. 
But  the  Church  of  Rome  teaches  religious  error.  There¬ 
fore  we  cannot  justifiably  contribute  to  the  support  of  an 
institution  of  which  the  object  is  the  dissemination  of  the 
doctrines  of  the  Church  of  Rome.  Now,  Sir,  I  deny  the 
major  of  this  syllogism.  I  think  that  there  are  occasions 
on  which  we  are  bound  to  contribute  to  the  dissemination 
of  doctrines  with  which  errors  are  inseparably  intermin¬ 
gled.  Let  me  be  clearly  understood.  The  question  is 
not  whether  we  should  teach  truth  or  teach  error,  but 
whether  we  should  teach  truth  adulterated  with  error,  or 
teach  no  truth  at  all.  The  constitution  of  the  human 
mind  is  such  that  it  is  impossible  to  provide  any  machin¬ 
ery  for  the  dissemination  of  truth  which  shall  not,  with 
the  truth,  disseminate  some  error.  Even  those  rays 
which  come  down  to  us  from  the  great  source  of  light, 
pure  as  they  are  in  themselves,  no  sooner  enter  that 
gross  and  dark  atmosphere  in  which  we  dwell  than  they 
are  so  much  refracted,  discolored,  and  obscured,  that 
they  too  often  lead  us  astray.  It  will  be  generally  ad¬ 
mitted  that,  if  religious  truth  can  be  anywhere  found 
untainted  by  error,  it  is  in  the  Scriptures.  Yet  is  there 
actually  on*  the  face  of  the  globe  a  single  copy  of  the 
Scriptures  of  which  it  can  be  said  that  it  contains  truth 
absolutely  untainted  with  error?  Is  there  any  manu¬ 
script,  any  edition  of  the  Old  or  New  Testament  in  the 
original  tongues,  which  any  scholar  will  pronounce  fault¬ 
less?  But  to  the  vast  majority  of  Christians  the  original 
tongues  are  and  always  must  be  unintelligible.  With 
the  exception  of  perhaps  one  man  in  ten  thousand,  we  , 
must  be  content  with  translations.  And  is  there  any 
translation  in  which  there  are  not  numerous  mistakes? 
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Are  there  not  numerous  mistakes  even  in  our  own  Author¬ 
ized  Version,  executed  as  that  version  was  with  painful 
diligence  and  care,  by  very  able  men,  and  under  very 
splendid  patronage?  Of  course,  mistakes  must  be  still 
more  numerous  in  those  translations  which  pious  men 
have  lately  made  into  Bengalee,  Hindostanee,  Tamul, 
Canarese,  and  other  Oriental  tongues.  I  admire  the 
zeal,  the  industry,  the  energy  of  those  who,  in  spite  of 
difficulties  which  to  ordinary  minds  would  seem  insur¬ 
mountable,  accomplished  that  arduous  work.  I  applaud 
those  benevolent  societies  which  munificently  encouraged 
that  work.  But  I  have  been  assured  by  good  judges  that 
the  translations  have  many  faults.  And  how  should  it 
have  been  otherwise?  How  should  an  Englishman  pro¬ 
duce  a  faultless  translation  from  the  Hebrew  into  the 
Cingalese?  I  say,  therefore,  that  even  the  Scriptures, 
in  every  form  in  which  men  actually  possess  them,  con¬ 
tain  a  certain  portion  of  error.  And,  if  this  be  so,  how 
can  you  look  for  pure  undefecated  truth  in  any  other 
composition?  You  contribute,  without  any  scruple,  to 
the  printing  of  religious  tracts,  to  the  establishing  of 
Sunday  schools,  to  the  sending  forth  of  missionaries. 
But  are  your  tracts  perfect?  Are  your  schoolmasters 
infallible?  Are  your  missionaries  inspired?  Look  at 
the  two  churches  which  are  established  in  this  island. 
Will  you  say  that  they  both  teach  truth  without  any 
mixture  of  error?  That  is  impossible.  For  they  teach 
different  doctrines  on  more  than  one  important  subject. 
It  is  plain,  therefore,  that  if,  as  you  tell  us,  it  be  a  sin 
in  a  state  to  patronize  an  institution  which  teaches  reli¬ 
gious  error,  either  the  Church  of  England  or  the  Church 
of  Scotland  ought  to  be  abolished.  But  will  anybody 
even  venture  to  affirm  that  either  of  those  churches 
teaches  truth  without  any  mixture  of  error?  Have  there 
not  long  been  in  the  Church  of  Scotland  two  very  differ¬ 
ent  schools  of  theology?  During  many  years,  Dr.  Bob- 
ertson,  the  head  of  the  moderate  party,  and  Dr.  Erskine, 
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the  head  of  the  Calvinistic  party,  preached  under  the 
same  roof,  one  in  the  morning,  the  other  in  the  evening. 
They  preached  two  different  religions,  so  different  that 
the  followers  of  Robertson  thought  the  followers  of  Er- 
skine  fanatics,  and  the  followers  of  Erskine  thought  the 
followers  of  Robertson  Arians  or  worse.  And  is  there 
no  mixture  of  error  in  the  doctrine  taught  by  the  clergy 
of  the  Church  of  England?  Is  not  the  whole  country 
at  this  moment  convulsed  by  disputes  as  to  what  the  doc¬ 
trine  of  the  Church  on  some  important  subjects  really  is? 
I  shall  not  take  on  myself  to  say  who  is  right  and  who 
is  wrong.  But  this  I  say  with  confidence,  that,  whether 
the  Tractarians  or  the  Evangelicals  be  in  the  right,  many 
hundreds  of  those  divines  who  every  Sunday  occupy  the 
pulpits  of  our  parish  churches  must  be  very  much  in  the 
wrong. 

Now,  Sir,  I  see  that  many  highly  respectable  persons, 
who  think  it  a  sin  to  contribute  to  the  teaching  of  error 
at  Maynooth  College,  think  it  not  merely  lawful,  but  a 
sacred  duty,  to  contribute  to  the  teaching  of  error  in  the 
other  cases  which  I  have  mentioned.  They  know  that 
our  version  of  the  Bible  contains  some  error.  Yet  they 
subscribe  to  the  Bible  Society.  They  know  that  the 
Serampore  translations  contain  a  still  greater  quantity  of 
error.  Yet  they  give  largely  towards  the  printing  and 
circulating  of  those  translations.  My  honorable  friend 
the  Member  for  the  University  of  Oxford  will  not  deny 
that  there  is  among  the  clergy  of  the  Church  of  England 
a  Puritan  party,  and  also  an  anti-Puritan  party,  and  that 
one  of  these  parties  must  teach  some  error.  Yet  he  is 
constantly  urging  us  to  grant  to  this  Church  an  addi¬ 
tional  endowment  of  I  know  not  how  many  hundreds  of 
thousands  of  pounds.  He  would  doubtless  defend  him¬ 
self  by  saying  that  nothing  on  earth  is  perfect;  that  the 
purest  religious  society  must  consist  of  human  beings, 
and  must  have  those  defects  which  arise  from  human 
infirmities;  and  that  the  truths  held  by  the  established 
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clergy,  though  not  altogether  unalloyed  with  error,  are  so 
precious,  that  it  is  better  that  they  should  be  imparted  to 
the  people  with  the  alloy  than  that  they  should  not  be 
imparted  at  all.  Just  so  say  I.  I  am  sorry  that  we 
cannot  teach  pure  truth  to  the  Irish  people.  But  I  think 
it  better  that  they  should  have  important  and  salutary 
truth,  polluted  by  some  error,  than  that  they  should  re¬ 
main  altogether  uninstructed.  I  heartily  wish  that  they 
were  Protestants.  But  I  had  rather  that  they  should  be 
Boman  Catholics  than  that  they  should  have  no  religion 
at  all.  Would  you,  says  one  gentleman,  teach  the  people 
to  worship  Juggernaut  or  Kalee?  Certainly  not.  My 
argument  leads  to  no  such  conclusion.  The  worship  of 
Juggernaut  and  Kalee  is  a  curse  to  mankind.  It  is  much 
better  that  people  should  be  without  any  religion  than 
that  they  should  believe  in  a  religion  which  enjoins  pro¬ 
stitution,  suicide,  robbery,  assassination.  But  will  any 
Protestant  deny  that  it  is  better  that  the  Irish  should  be 
Roman  Catholics  than  that  they  should  live  and  die  like 
the  beasts  of  the  field,  indulge  their  appetites  without 
any  religious  restraint,  suffer  want  and  calamity  without 
any  religious  consolation,  and  go  to  their  graves  without 
any  religious  hope  ?  These  considerations  entirely  satisfy 
my  mind.  Of  course,  I  would  not  propagate  error  for 
its  own  sake.  To  do  so  would  be  not  merely  wicked, 
but  diabolical.  But,  in  order  that  I  may  be  able  to 
propagate  truth,  I  consent  to  propagate  that  portion  of 
error  which  adheres  to  truth,  and  which  cannot  be  sepa¬ 
rated  from  truth.  I  wish  Christianity  to  have  a  great 
influence  on  the  peasantry  of  Ireland.  I  see  no  proba¬ 
bility  that  Christianity  will  have  that  influence  except  in 
one  form.  That  form  I  consider  as  very  corrupt.  Nev¬ 
ertheless,  the  good  seems  to  me  greatly  to  predominate 
over  the  evil ;  and  therefore,  being  unable  to  get  the  good 
alone,  I  am  content  to  take  the  good  and  the  evil  to¬ 
gether. 

I  now  come  to  the  third  class  of  our  opponents.  I 
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mean  those  who  take  their  stand  on  the  voluntary  princi¬ 
ple.  I  will  not,  on  this  occasion,  inquire  whether  they 
are  right  in  thinking  that  governments  ought  not  to  con¬ 
tribute  to  the  support  of  any  religion,  true  or  false.  For 
it  seems  to  me  that,  even  if  I  were  to  admit  that  the  gen¬ 
eral  rule  is  correctly  laid  down  by  them,  the  present  case 
would  be  an  exception  to  that  rule.  The  question  on 
which  I  am  about  to  vote  is  not  whether  the  state  shall 
or  shall  not  give  any  support  to  religion  in  Ireland.  The 
state  does  give  such  support,  and  will  continue  to  give 
such  support,  whatever  may  be  the  issue  of  this  debate. 
The  only  point  which  we  have  now  to  decide  is  whether, 
while  such  support  is  given,  it  shall  be  given  exclusively 
to  the  religion  of  the  minority.  Here  is  an  island  with 
a  population  of  near  eight  millions,  and  with  a  wealthy 
established  church,  the  members  of  which  are  little  more 
than  eight  hundred  thousand.  There  is  an  archbishop 
with  ten  thousand  a  year.  If  I  recollect  rightly,  seventy 
thousand  pounds  are  divided  among  twelve  prelates.  At 
the  same  time  the  Protestant  dissenters  in  the  north  of 
Ireland  receive,  in  another  form,  support  from  the  state. 
But  the  great  majority  of  the  population,  the  poorest 
part  of  the  population,  the  part  of  the  population  which 
is  most  in  need  of  assistance,  the  part  of  the  population 
which  holds  that  faith  for  the  propagation  of  which  the 
tithes  were  originally  set  apart,  and  the  church  lands 
originally  given,  is  left  to  maintain  its  own  priests.  Now 
is  not  this  a  case  which  stands  quite  by  itself  ?  And  may 
not  even  those  who  hold  the  general  proposition,  that 
every  man  ought  to  pay  his  own  spiritual  pastor,  yet 
vote,  without  any  inconsistency,  for  this  bill?  I  was 
astonished  to  hear  the  honorable  Member  for  Shrews¬ 
bury^  tell  us  that,  if  we  make  this  grant,  it  will  be 
impossible  for  us  to  resist  the  claims  of  any  dissenting 
sect.  He  particularly  mentioned  the  Wesleyan  Metho¬ 
dists.  Are  the  cases  analogous?  Is  there  the  slightest 
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resemblance  between  them?  Let  the  honorable  gentleman 
show  me  that  of  the  sixteen  millions  of  people  who  in¬ 
habit  England  thirteen  millions  are  Wesleyan  Metho¬ 
dists.  Let  him  show  me  that  the  members  of  the  Es¬ 
tablished  Church  in  England  are  only  one  tenth  of  tlie 
population.  Let  him  show  me  that  English  dissenters 
who  are  not  Wesleyan  Methodists  receive  a  Eegium 
Donum.  Let  him  show  me  that  immense  estates  be¬ 
queathed  to  John  Wesley  for  the  propagation  of  Metho¬ 
dism  have,  by  Act  of  Parliament,  been  taken  from  the 
Methodists  and  given  to  the  Church.  If  he  can  show 
me  this,  I  promise  him  that,  whenever  the  Wesleyan 
Methodists  shall  ask  for  twenty-six  thousand  pounds  a 
year  to  educate  their  ministers,  I  shall  be  prepared  to 
grant  their  request.  But  neither  the  case  of  the  Metho¬ 
dists,  nor  any  other  case  which  can  be  mentioned,  resem¬ 
bles  the  case  with  which  we  have  to  do.  Look  round 
Europe,  round  the  world,  for  a  parallel;  and  you  will 
look  in  vain.  Indeed,  the  state  of  things  which  exists  in 
Ireland  never  could  have  existed  had  not  Ireland  been 
closely  connected  with  a  country,  which  possessed  a  great 
superiority  of  power,  and  which  abused  that  superiority. 
The  burden  which  we  are  now,  I  hope,  about  to  lay 
on  ourselves  is  but  a  small  penalty  for  a  great  injustice. 
Were  I  a  stanch  voluntary,  I  should  still  feel  that, 
while  the  church  of  eight  hundred  thousand  people  re¬ 
tains  its  great  endowments,  I  should  not  be  justified  in 
refusing  this  small  boon  to  the  church  of  eight  millions. 

To  sum  up  shortly  what  I  have  said :  it  is  clear  to  me 
in  the  first  place  that,  if  we  have  no  religious  scruple 
about  granting  to  this  College  nine  thousand  pounds  for 
one  year,  we  ought  to  have  no  religious  scruple  about 
granting  twenty-six  thousand  pounds  a  year  for  an  indefi¬ 
nite  term. 

Secondly,  it  seems  to  me  that  those  persons  who  tell 
us  that  we  ought  never  in  any  circumstances  to  contribute 
to  the  propagation  of  error  do  in  fact  lay  down  a  rule 
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which  would  altogether  interdict  the  propagation  of 
truth. 

Thirdly,  it  seems  to  me  that,  even  on  the  hypothesis 
that  the  voluntary  principle  is  the  sound  principle,  the 
present  case  is  an  excepted  case,  to  which  it  would  be 
unjust  and  unwise  to  apply  that  principle. 

So  much.  Sir,  as  to  this  bill;  and  now  let  me  add  a 
few  words  about  those  by  whom  it  has  been  framed  and 
introduced.  We  were  exhorted,  on  the  first  night  of  this 
debate,  to  vote  against  the  bill,  without  inquiring  into 
its  merits,  on  the  ground  that,  good  or  bad,  it  was  pro¬ 
posed  by  men  who  could  not  honestly  and  honorably  pro¬ 
pose  it.  A  similar  appeal  has  been  made  to  us  this  even¬ 
ing.  In  these  circumstances.  Sir,  I  must,  not  I  hope 
from  party  spirit,  not,  I  am  sure,  from  personal  animos¬ 
ity,  but  from  a  regard  for  the  public  interest,  which  must 
be  injuriously  affected  by  everything  which  tends  to 
lower  the  character  of  public  men,  say  plainly  what  I 
think  of  the  conduct  of  Her  Majesty’s  Ministers.  Un¬ 
doubtedly  it  is  of  the  highest  importance  that  we  should 
legislate  well.  But  it  is  also  of  the  highest  importance 
that  those  who  govern  us  should  have,  and  should  be 
known  to  have,  fixed  principles,  and  should  be  guided  by 
those  principles,  both  in  office  and  in  opposition.  It  is 
of  the  highest  importance  that  the  world  should  not  be 
under  the  impression  that  a  statesman  is  a  person  who, 
when  he  is  out,  will  profess  and  promise  anything  in 
order  to  get  in,  and  who,  when  he  is  in,  will  forget  all 
that  he  professed  and  promised  when  he  was  out.  I  need 
not,  I  suppose,  waste  time  in  proving  that  a  law  may  be 
in  itself  an  exceedingly  good  law,  and  yet  that  it  may  be 
a  law  which,  when  viewed  in  connection  with  the  former 
conduct  of  those  who  proposed  it,  may  prove  them  to  be 
undeserving  of  the  confidence  of  their  country.  When 
this  is  the  case,  our  course  is  clear.  We  ought  to  distin¬ 
guish  between  the  law  and  its  authors.  The  law  we 
ought,  on  account  of  its  intrinsic  merits,  to  support.  Of 
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the  authors  of  the  law,  it  may  be  our  duty  to  speak  in 
terms  of  censure. 

In  such  terms  I  feel  it  to  be  my  duty  to  speak  of  Her 
Majesty’s  present  advisers.  I  have  no  personal  hostility 
to  any  of  them ;  and  that  political  hostility  which  I  do 
not  disavow  has  never  prevented  me  from  doing  justice 
to  their  abilities  and  virtues.  I  have  always  admitted, 
and  I  now  most  willingly  admit,  that  the  right  honorable 
Baronet  at  the  head  of  the  government  possesses  many 
of  the  qualities  of  an  excellent  minister,  eminent  talents 
for  debate,  eminent  talents  for  business,  great  experience, 
great  information,  great  skill  in  the  management  of  this 
House.  I  will  go  further,  and  say  that  I  give  him  full 
credit  for  a  sincere  desire  to  promote  the  welfare  of  his 
country.  Nevertheless,  it  is  impossible  for  me  to  deny 
that  there  is  too  much  ground  for  the  reproaches  of  those 
who,  having,  in  spite  of  a  bitter  experience,  a  second 
time  trusted  him,  now  find  themselves  a  second  time  de¬ 
luded.  I  cannot  but  see  that  it  has  been  too  much  his 
practice,  when  in  opposition,  to  make  use  of  passions 
with  which  he  has  not  the  slightest  sympathy,  and  of 
prejudices  which  he  regards  with  profound  contempt. 
As  soon  as  he  is  in  power  a  change  takes  place.  The 
instruments  which  have  done  his  work  are  flung  aside. 
The  ladder  by  which  he  has  climbed  is  kicked  down.  I 
am  forced  to  say  that  the  right  honorable  Baronet  acts 
thus  habitually  and  on  system.  The  instance  before  us 
is  not  a  solitary  instance.  I  do  not  wish  to  dwell  on  the 
events  which  took  place  seventeen  or  eighteen  years  ago, 
on  the  language  which  the  right  honorable  Baronet  held 
about  the  Catholic  question  when  he  was  out  of  power  in 
1827,  and  on  the  change  which  twelve  months  of  power 
produced.  I  will  only  say  that  one  such  change  was 
quite  enough  for  one  life.  Again  the  right  honorable 
Baronet  was  in  opposition ;  and  again  he  employed  his  old 
tacties.  I  will  not  minutely  relate  the  history  of  the  ma¬ 
noeuvres  by  which  the  Whig  government  was  overthrown. 
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It  is  enough  to  say  that  many  powerful  interests  were 
united  against  that  government  under  the  leading  of  the 
right  honorable  Baronet,  and  that  of  those  interests  there 
is  not  one  which  is  not  now  disappointed  and  complain¬ 
ing.  To  confine  my  remarks  to  the  subject  immediately 
before  us,  —  can  any  man  deny  that,  of  all  the  many 
cries  which  were  raised  against  the  late  administration, 
that  which  most  strongly  stirred  the  public  mind  was  the 
cry  of  No  Popery?  Is  there  a  single  gentleman  in  the 
House  who  doubts  that,  if,  four  years  ago,  my  noble 
friend  the  Member  for  the  City  of  London  had  proposed 
this  bill,  he  would  have  been  withstood  by  every  member 
of  the  present  Cabinet?  Four  years  ago.  Sir,  we  were 
discussing  a  very  different  bill.  The  party  which  was 
then  in  opposition,  and  which  is  now  in  place,  was  at¬ 
tempting  to  force  through  Parliament  a  law,  which  bore 
indeed  a  specious  name,  but  of  which  the  effect  would 
have  been  to  disfranchise  the  Eoman  Catholic  electors 
of  Ireland  by  tens  of  thousands.  It  was  in  vain  that  we 
argued,  that  we  protested,  that  we  asked  for  the  delay 
of  a  single  session,  for  delay  till  an  inquiry  could  be 
made,  for  delay  till  a  Committee  should  report.  We 
were  told  that  the  case  was  one  of  extreme  urgency,  that 
every  hour  was  precious,  that  the  House  must,  without 
loss  of  time,  be  purged  of  the  minions  of  Popery.  These 
arts  succeeded.  A  change  of  administration  took  place. 
The  right  honorable  Baronet  came  into  power.  He  has 
now  been  near  four  years  in  power.  He  has  had  a  Par¬ 
liament  which  would,  beyond  all  doubt,  have  passed 
eagerly  and  gladly  that  Begistration  Bill  which  he  and 
his  colleagues  had  pretended  that  they  thought  indispen¬ 
sable  to  the  welfare  of  the  state.  And  where  is  that  bill 
now  ?  Flung  away ;  condemned  by  its  own  authors ;  pro¬ 
nounced  by  them  to  be  so  oppressive,  so  inconsistent  with 
all  the  principles  of  representative  government,  that, 
though  they  had  vehemently  supported  it  when  they  were 
on  your  left  hand,  they  could  not  think  of  proposing  it 
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from  the  Treasury  Bench.  And  what  substitute  does 
the  honorable  Baronet  give  his  followers  to  console  them 
for  the  loss  of  their  favorite  Kegistration  Bill?  Even 
this  bill  for  the  endowment  of  Maynooth  College.  Was 
such  a  feat  of  legerdemain  ever  seen?  And  can  we 
wonder  that  the  eager,  honest,  hot-headed  Protestants, 
who  raised  you  to  power  in  the  confident  hope  that  you 
would  curtail  the  privileges  of  the  Roman  Catholics, 
should  stare  and  grumble  when  you  propose  to  give  pub¬ 
lic  money  to  the  Roman  Catholics?  Can  we  wonder 
that,  from  one  end  of  the  country  to  the  other,  every¬ 
thing  should  be  ferment  and  uproar,  that  petitions  should, 
night  after  night,  whiten  all  our  benches  like  a  snow¬ 
storm?  Can  we  wonder  that  the  people  out  of  doors 
should  be  exasperated  by  seeing  the  very  men  who,  when 
we  were  in  office,  voted  against  the  old  grant  to  May¬ 
nooth,  now  pushed  and  pulled  into  the  House  by  your 
whippers-in  to  vote  for  an  increased  grant?  The  natural 
consequences  follow.  All  those  fierce  spirits,  whom  you 
hallooed  on  to  harass  us,  now  turn  round  and  begin  to 
worry  you.  The  Orangeman  raises  his  war  whoop :  Ex¬ 
eter  Hall  sets  up  its  bray:  Mr.  MacNeill  shudders  to 
see  more  costly  cheer  than  ever  provided  for  the  priests 
of  Baal  at  the  table  of  the  Queen;  and  the  Protestant 
Operatives  of  Dublin  call  for  impeachments  in  exceed¬ 
ingly  bad  English.  But  what  did  you  expect?  Did  you 
think,  when,  to  serve  your  turn,  you  called  the  Devil 
up,  that  it  was  as  easy  to  lay  him  as  to  raise  him  ?  Did 
you  think,  when  you  went  on,  session  after  session, 
thwarting  and  reviling  those  whom  you  knew  to  be  in 
the  right,  and  flattering  all  the  worst  passions  of  those 
whom  you  knew  to  be  in  the  wrong,  that  the  day  of  reck¬ 
oning  would  never  come  ?  It  has  come.  There  you  sit, 
doing  penance  for  the  disingenuousness  of  years.  If  it 
be  not  so,  stand  up  manfully,  and  clear  your  fame  before 
the  House  and  the  country.  Show  us  that  some  steady 
principle  has  guided  your  conduct  with  respect  to  Irish 
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affairs.  Show  us  how,  if  you  are  honest  in  1845,  you 
can  have  been  honest  in  1841.  Explain  to  us  why,  after 
having  goaded  Ireland  to  madness  for  the  purpose  of 
ingratiating  yourselves  with  the  English,  you  are  now 
setting  England  on  fire  for  the  purpose  of  ingratiating 
yourselves  with  the  Irish.  Give  us  some  reason  which 
shall  prove  that  the  policy  which  you  are  following,  as 
Ministers,  is  entitled  to  support,  and  which  shall  not 
equally  prove  you  to  have  been  the  most  factious  and 
unprincipled  opposition  that  ever  this  country  saw. 

But,  Sir,  am  I,  because  I  think  thus  of  the  conduct  of 
Her  Majesty’s  Ministers,  to  take  the  counsel  of  the  hon¬ 
orable  Member  for  Shrewsbury  and  to  vote  against  their 
bill?  Not  so.  I  know  well  that  the  fate  of  this  bill  and 
the  fate  of  the  administration  are  in  our  hands.  But  far 
be  it  from  us  to  imitate  the  arts  by  which  we  were  over¬ 
thrown.  The  spectacle  exhibited  on  the  bench  opposite 
will  do  quite  mischief  enough.  That  mischief  will  not 
be  lessened,  but  doubled,  if  there  should  be  an  answering 
display  of  inconsistency  on  this  side  of  the  House.  If 
this  bill,  having  been  introduced  by  Tories,  shall  be 
rejected  by  Whigs,  both  the  great  parties  in  the  state 
will  be  alike  discredited.  There  will  be  one  vast  ship¬ 
wreck  of  all  the  public  character  in  the  country.  There¬ 
fore,  making  up  my  mind  to  sacrifices  which  are  not 
unattended  with  pain,  and  repressing  some  feelings  which 
stir  strongly  within  me,  I  have  determined  to  give  my 
strenuous  support  to  this  bill.  Yes,  Sir,  to  this  bill,  and 
to  every  bill  which  shall  seem  to  me  likely  to  promote 
the  real  Union  of  Great  Britain  and  Ireland,  I  will  give 
my  support,  regardless  of  obloquy,  regardless  of  the  risk 
which  I  may  run  of  losing  my  seat  in  Parliament.  For 
such  obloquy  I  have  learned  to  consider  as  true  glory; 
and  as  to  my  seat,  I  am  determined  that  it  never  shall 
be  held  by  an  ignominious  tenure;  and  I  am  sure  that 
it  can  never  be  lost  in  a  more  honorable  cause. 


THE  CHUKCH  OF  IRELAND 
April  23,  1845 


On  the  twenty-third  of  April,  1845,  the  order  of  the  day  for 
going  into  Committee  on  the  Maynooth  College  Bill  was 
read.  On  the  motion  that  the  Speaker  should  leave  the 
chair,  Mr.  Ward,  Member  for  Sheffield,  proposed  the  follow¬ 
ing  amendment :  — 

“  That  it  is  the  opinion  of  this  House  that  any  provision  to 
be  made  for  the  purposes  of  the  present  Bill  ought  to  be  taken 
from  the  funds  already  applicable  to  ecclesiastical  purposes  in 
Ireland.” 

After  a  debate  of  two  nights  the  amendment  was  rejected 
by  322  votes  to  148.  On  the  first  night  the  following  Speech 
was  made. 

I  WAS  desirous,  Sir,  to  catch  your  eye  this  evening, 
because  it  happens  that  I  have  never  yet  found  an  oppor¬ 
tunity  of  fully  explaining  my  views  on  the  important 
subject  of  the  Irish  Church.  Indeed,  I  was  not  in  this 
country  when  that  subject  for  a  time  threw  every  other 
into  the  shade,  disturbed  the  whole  political  world,  pro¬ 
duced  a  schism  in  the  administration  of  Lord  Grey,  and 
overthrew  the  short  administration  of  the  right  honorable 
Baronet  opposite.  The  motion  now  before  us  opens,  I 
conceive,  the  whole  question.  My  honorable  friend  the 
Member  for  Sheffield,  indeed,  asks  us  only  to  transfer 
twenty-six  thousand  pounds  a  year  from  the  Established 
Church  of  Ireland  to  the  College  of  Maynooth.  But  this 
motion,  I  think,  resembles  an  action  of  ejectment  brought 
for  a  single  farm,  with  the  view  of  trying  the  title  to  a 
large  estate.  Whoever  refuses  to  assent  to  what  is  now 
proposed  must  be  considered  as  holding  the  opinion  that 
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the  property  of  the  Irish  Church  ought  to  be  held  invio¬ 
late  :  and  I  can  scarcely  think  that  any  person  will  vote 
for  what  is  now  proposed,  who  is  not  prepared  to  go  very 
much  farther.  The  point  at  issue,  I  take,  therefore,  to 
be  this:  whether  the  Irish  Church  as  now  constituted 
shall  be  maintained  or  not  ? 

Now,  Sir,  when  a  legislator  is  called  upon  to  decide 
whether  an  institution  shall  be  maintained  or  not,  it 
seems  to  me  that  he  ought  in  the  first  place  to  examine 
whether  it  be  a  good  or  a  bad  institution.  This  may 
sound  like  a  truism ;  but  if  I  am  to  judge  by  the  speeches 
which,  on  this  and  former  occasions,  have  been  made  by 
gentlemen  opposite,  it  is  no  truism,  but  an  exceedingly 
recondite  truth.  I,  Sir,  think  the  Established  Church 
of  Ireland  a  bad  institution.  I  will  go  farther.  I  am 
not  speaking  in  anger,  or  with  any  wish  to  excite  anger 
in  others;  I  am  not  speaking  with  rhetorical  exaggera¬ 
tion:  I  am  calmly  and  deliberately  expressing,  in  the 
only  appropriate  terms,  an  opinion  which  I  formed  many 
years  ago,  which  all  my  observations  and  reflections  have 
confirmed,  and  which  I  am  prepared  to  support  by  rea¬ 
sons,  when  I  say  that,  of  all  the  institutions  now  existing 
in  the  civilized  world,  the  Established  Church  of  Ireland 
seems  to  me  the  most  absurd. 

I  cannot  help  thinking  that  the  speeches  of  those  who 
defend  this  Church  suffice  of  themselves  to  prove  that 
my  views  are  just.  Eor  who  ever  heard  anybody  defend 
it  on  its  merits?  Has  any  gentleman  to-night  defended 
it  on  its  merits?  We  are  told  of  the  Roman  Catholic 
oath ;  as  if  that  oath,  whatever  be  its  meaning,  whatever 
be  the  extent  of  the  obligation  which  it  lays  on  the  con¬ 
sciences  of  those  who  take  it,  could  possibly  prove  this 
Church  to  be  a  good  thing.  We  are  told  that  Roman 
Catholics  of  note,  both  laymen  and  divines,  fifty  years 
ago,  declared  that  if  they  were  relieved  from  the  disabili¬ 
ties  under  which  they  then  lay,  they  should  willingly  see 
the  Church  of  Ireland  in  possession  of  all  its  endow- 
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ments :  as  if  anything  that  anybody  said  fifty  years  ago 
could  absolve  us  from  the  plain  duty  of  doing  what  is 
now  best  for  the  country.  We  are  told  of  the  Fifth 
Article  of  Union;  as  if  the  Fifth  Article  of  Union  were 
more  sacred  than  the  Fourth.  Surely,  if  there  be  any 
article  of  the  Union  which  ought  to  be  regarded  as  invio¬ 
lable,  it  is  the  Fourth,  which  settles  the  number  of  mem¬ 
bers  whom  Great  Britain  and  Ireland  respectively  are  to 
send  to  Parliament.  Yet  the  provisions  of  the  Fourth 
Article  have  been  altered  with  the  almost  unanimous  as¬ 
sent  of  all  parties  in  the  state.  The  change  was  pro¬ 
posed  by  the  noble  lord  who  is  now  Secretary  for  the 
Colonies.  It  was  supported  by  the  right  honorable  Bar¬ 
onet  the  Secretary  for  the  Home  Department,  and  by 
other  members  of  the  present  administration.  And  so 
far  were  the  opponents  of  the  Reform  Bill  from  objecting 
to  this  infraction  of  the  Treaty  of  Union  that  they  were 
disposed  to  go  still  farther.  I  well  remember  the  night 
on  which  we  debated  the  question,  whether  Members 
should  be  given  to  Finsbury,  Marylebone,  Lambeth,  and 
the  Tower  Hamlets.  On  that  occasion,  the  Tories  at¬ 
tempted  to  seduce  the  Irish  Reformers  from  us  by  pro¬ 
mising  that  Ireland  should  have  a  share  of  the  plunder  of 
the  metropolitan  districts.  After  this.  Sir,  I  must  think 
it  childish  in  gentlemen  opposite  to  appeal  to  the  Fifth 
Article  of  the  Union.  With  still  greater  surprise,  did 
I  hear  the  right  honorable  gentleman  the  Secretary  for 
Ireland  say  that,  if  we  adopt  this  amendment,  we  shall 
make  all  landed  and  funded  property  insecure.  I  am 
really  ashamed  to  answer  such  an  argument.  Nobody 
proposes  to  touch  any  vested  interest;  and  surely  it  can¬ 
not  be  necessary  for  me  to  point  out  to  the  right  honor¬ 
able  gentleman  the  distinction  between  property  in  which 
some  person  has  a  vested  interest,  and  property  in  which 
no  person  has  a  vested  interest.  That  distinction  is  part 
of  the  very  rudiments  of  political  science.  Then  the 
right  honorable  gentleman  quarrels  with  the  form  of  the 
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amendment.  Why,  Sir,  perhaps  a  more  convenient  form 
might  have  been  adopted.  But  is  it  by  cavils  like  these 
that  a  great  institution  should  be  defended  ?  And  who 
ever  heard  the  Established  Church  of  Ireland  defended 
except  by  cavils  like  these?  Who  ever  heard  any  of  her 
advocates  speak  a  manly  and  statesmanlike  language? 
Who  ever  heard  any  of  her  advocates  say,  “I  defend  this 
institution  because  it  is  a  good  institution :  the  ends  for 
which  an  Established  Church  exists  are  such  and  such : 
and  I  will  show  you  that  this  Church  attains  those  ends  ”? 
Nobody  says  this.  Nobody  has  the  hardihood  to  say  it. 
What  divine,  what  political  speculator  who  has  written 
in  defence  of  ecclesiastical  establishments,  ever  defended 
such  establishments  on  grounds  which  will  support  the 
Church  of  Ireland?  What  panegyric  has  ever  been  pro¬ 
nounced  on  the  Churches  of  England  and  Scotland,  which 
is  not  a  satire  on  the  Church  of  Ireland?  What  trav¬ 
eller  comes  among  us  who  is  not  moved  to  wonder  and 
derision  by  the  Church  of  Ireland  ?  What  foreign  writer 
on  British  affairs,  whether  European  or  American, 
whether  Protestant  or  Catholic,  whether  Conservative  or 
Liberal,  whether  partial  to  England  or  prejudiced  against 
England,  ever  mentions  the  Church  of  Ireland  without 
expressing  his  amazement  that  such  an  establishment 
should  exist  among  reasonable  men? 

And  those  who  speak  thus  of  this  Church  speak  justly. 
Is  there  anything  else  like  it?  Was  there  ever  anything 
else  like  it?  The  world  is  full  of  ecclesiastical  establish¬ 
ments;  but  such  a  portent  as  this  Church  of  Ireland  is 
nowhere  to  be  found.  Look  round  the  Continent  of 
Europe.  Ecclesiastical  establishments  from  the  White 
Sea  to  the  Mediterranean:  ecclesiastical  establishments 
from  the  W  olga  to  the  Atlantic :  but  nowhere  the  Church 
of  a  small  minority  enjoying  exclusive  establishment. 
Look  at  America?  There  you  have  all  forms  of  Chris¬ 
tianity,  from  Mormonism,  if  you  call  Mormonism  Chris¬ 
tianity,  to  Komanism.  In  some  places  you  have  the 
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voluntary  system.  In  some  you  have  several  religions 
connected  with  the  state.  In  some  you  have  the  solitary 
ascendency  of  a  single  Church.  But  nowhere,  from  the 
Arctic  Circle  to  Cape  Horn,  do  you  find  the  Church  of 
a  small  minority  exclusively  established.  Look  round 
our  own  empire.  We  have  an  Established  Church  in 
England;  it  is  the  Church  of  the  majority.  There  is  an 
Established  Church  in  Scotland.  When  it  was  set  up, 
it  was  the  Church  of  the  majority.  A  few  months  ago, 
it  was  the  Church  of  the  majority.  I  am  not  quite  sure 
that,  even  after  the  late  unhappy  disruption,  it  is  the 
Church  of  the  minority.  In  our  colonies  the  state  does 
much  for  the  support  of  religion;  but  in  no  colony,  I 
believe,  do  we  give  exclusive  support  to  the  religion  of 
the  minority.  Nay,  even  in  those  parts  of  the  Empire 
where  the  great  body  of  the  population  is  attached  to 
absurd  and  immoral  superstitions,  you  have  not  been 
guilty  of  the  folly  and  injustice  of  calling  on  them  to  pay 
for  a  Church  which  they  do  not  want.  We  have  not 
portioned  out  Bengal  and  the  Carnatic  into  parishes,  and 
scattered  Christian  rectors  with  stipends  and  glebes, 
among  millions  of  Pagans  and  Mahometans.  We  keep, 
indeed,  a  small  Christian  establishment,  or  rather  three 
small  Christian  establishments,  Anglican,  Presbyterian, 
and  Catholic.  But  we  keep  them  only  for  the  Chris¬ 
tians  in  our  civil  and  military  services;  and  we  leave 
untouched  the  revenues  of  the  mosques  and  temples. 
In  one  country  alone  is  to  be  seen  the  spectacle  of 
a  community  of  eight  millions  of  human  beings,  with  a 
Church  which  is  the  Church  of  only  eight  hundred  thou¬ 
sand. 

It  has  been  often  said,  and  has  been  repeated  to-night 
by  the  honorable  Member  for  Radnor,  that  this  Church, 
though  it  includes  only  a  tenth  part  of  the  population, 
has  more  than  half  the  wealth  of  Ireland.  But  is  that 
an  argument  in  favor  of  the  present  system?  Is  it  not 
the  strongest  argument  that  can  be  urged  in  favor  of  an 
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entire  change  ?  It  is  true  that  there  are  many  cases  in 
which  it  is  fit  that  property  should  prevail  over  number. 
Those  cases  may,  I  think,  be  all  arranged  in  two  classes. 
One  class  consists  of  those  cases  in  which  the  preserva¬ 
tion  or  improvement  of  property  is  the  object  in  view. 
Thus,  in  a  railway  company,  nothing  can  be  more  reason¬ 
able  than  that  one  proprietor  who  holds  five  hundred 
shares  should  have  more  power  than  five  proprietors  who 
hold  one  share  each.  The  other  class  of  cases  in  which 
property  may  justly  confer  privileges  is  where  superior 
intelligence  is  required.  Property  is  indeed  but  a  very 
imperfect  test  of  intelligence.  But,  when  we  are  legislat¬ 
ing  on  a  large  scale,  it  is  perhaps  the  best  which  we  can 
apply.  For,  where  there  is  no  property,  there  can  very 
seldom  be  any  mental  cultivation.  It  is  on  this  principle 
that  special  jurors,  who  have  to  try  causes  of  peculiar 
nicety,  are  taken  from  a  wealthier  order  than  that  which 
furnishes  common  jurors.  But  there  cannot  be  a  more 
false  analogy  than  to  reason  from  these  cases^  to  the  case 
of  an  established  church.  So  far  is  it  from  being  true 
that,  in  establishing  a  Church,  we  ought  to  pay  more 
regard  to  one  rich  man  than  to  five  poor  men,  that  the 
direct  reverse  is  the  sound  rule.  We  ought  to  pay  more 
regard  to  one  poor  man  than  to  five  rich  men.  For,  in 
the  first  place,  the  public  ordinances  of  religion  are  of 
far  more  importance  to  the  poor  man  than  to  the  rich 
man.  I  do  not  mean  to  say  that  a  rich  man  may  not 
be  the  better  for  hearing  sermons  and  joining  in  public 
prayers.  But  these  things  are  not  indispensable  to  him ; 
and,  if  he  is  so  situated  that  he  cannot  have  them,  he 
may  find  substitutes.  He  has  money  to  buy  books,  time 
to  study  them,  understanding  to  comprehend  them. 
Every  day  he  may  commune  with  the  minds  of  Hooker, 
Leighton,  and  Barrow.  He  therefore  stands  less  in  need 
of  the  oral  instruction  of  a  divine  than  a  peasant  who 
cannot  read,  or  who,  if  he  can  read,  has  no  money  to 
procure  books,  or  leisure  to  peruse  them.  Such  a  pea- 
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sant,  unless  instructed  by  word  of  mouth,  can  know  no 
more  of  Christianity  than  a  wild  Hottentot.  Nor  is  this 
all.  The  poor  man  not  only  needs  the  help  of  a  minis¬ 
ter  of  religion  more  than  the  rich  man,  but  is  also  less 
able  to  procure  it.  If  there  were  no  established  church, 
people  in  our  rank  of  life  would  always  be  provided  with 
preachers  to  their  mind  at  an  expense  which  they  would 
scarcely  feel.  But  when  a  poor  man,  who  can  hardly 
give  his  children  their  fill  of  potatoes,  has  to  sell  his  pig 
in  order  to  pay  something  to  his  priest,  the  burden  is 
a  heavy  one.  This  is,  in  fact,  the  strongest  reason  for 
having  an  established  church  in  any  country.  It  is  the 
one  reason  which  prevents  me  from  joining  with  the 
partisans  of  the  voluntary  system.  I  should  think  their 
arguments  unanswerable  if  the  question  regarded  the 
upper  and  middle  classes  only.  If  I  would  keep  up  the 
Established  Church  of  England,  it  is  not  for  the  sake  of 
lords,  and  baronets,  and  country  gentlemen  of  five  thou¬ 
sand  pounds  a  year,  and  rich  bankers  in  the  city.  I 
know  that  such  people  will  always  have  churches,  ay, 
and  cathedrals,  and  organs,  and  rich  communion  plate. 
The  person  about  whom  I  am  uneasy  is  the  workingman ; 
the  man  who  would  find  it  difficult  to  pay  even  five  shil¬ 
lings  or  ten  shillings  a  year  out  of  his  small  earnings  for 
the  ministrations  of  religion.  What  is  to  become  of  him 
under  the  voluntary  system?  Is  he  to  go  without  reli¬ 
gious  instruction  altogether?  That  we  should  all  think 
a  great  evil  to  himself,  and  a  great  evil  to  society.  Is 
he  to  pay  for  it  out  of  his  slender  means  ?  That  would 
be  a  heavy  tax.  Is  he  to  be  dependent  on  the  liberality 
of  others?  That  is  a  somewhat  precarious  and  a  some¬ 
what  humiliating  dependence.  I  prefer,  I  own,  that 
system  under  which  there  is,  in  the  rudest  and  most  se¬ 
cluded  district,  a  house  of  God,  where  public  worship  is 
performed  after  a  fashion  acceptable  to  the  great  major¬ 
ity  of  the  community,  and  where  the  poorest  may  partake 
of  the  ordinances  of  religion,  not  as  an  alms,  but  as  a 
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right.  But  does  this  argument  apply  to  a  Church  like 
the  Church  of  Ireland?  It  is  not  necessary  on  this  occa¬ 
sion  to  decide  whether  the  arguments  in  favor  of  ecclesi¬ 
astical  establishments,  or  the  arguments  in  favor  of  the 
voluntary  system,  be  the  stronger.  There  are  weighty 
considerations  on  both  sides.  Balancing  them  as  well  as 
I  can,  I  think  that,  as  respects  England,  the  prepon¬ 
derance  is  on  the  side  of  the  Establishment.  But,  as 
respects  Ireland,  there  is  no  balancing.  All  the  weights 
are  in  one  scale.  All  the  arguments  which  incline  us 
against  the  Church  of  England,  and  all  the  arguments 
which  incline  us  in  favor  of  the  Church  of  England,  are 
alike  arguments  against  the  Church  of  Ireland;  against 
the  Church  of  the  few;  against  the  Church  of  the 
wealthy;  against  the  Church  which,  reversing  every  prin¬ 
ciple  on  which  a  Christian  Church  should  be  founded, 
fills  the  rich  with  its  good  things,  and  sends  the  hungry 
empty  away. 

One  view  which  has  repeatedly,  both  in  this  House 
and  out  of  it,  been  taken  of  the  Church  of  Ireland,  seems 
to  deserve  notice.  It  is  admitted,  as  indeed  it  could  not 
well  be  denied,  that  this  Church  does  not  perform  the 
functions  which  are  everywhere  else  expected  from  simi¬ 
lar  institutions;  that  it  does  not  instruct  the  body  of  the 
people;  that  it  does  not  administer  religious  consolation 
to  the  body  of  the  people.  But,  it  is  said,  we  must  re¬ 
gard  this  Church  as  an  aggressive  Church,  a  proselytizing 
Church,  a  Church  militant  among  spiritual  enemies.  Its 
office  is  to  spread  Protestantism  over  Munster  and  Con¬ 
naught.  I  remember  well  that,  eleven  years  ago,  when 
Lord  Grey’s  government  proposed  to  reduce  the  number 
of  Irish  bishoprics,  this  language  was  held.  It  was  ac¬ 
knowledged  that  there  were  more  bishops  than  the  num¬ 
ber  of  persons  then  in  communion  with  the  Established 
Church  required.  But  that  number,  we  were  assured, 
would  not  be  stationary;  and  the  hierarchy,  therefore, 
ought  to  be  constituted  with  a  view  to  the  millions  of 
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converts  who  would  soon  require  the  care  of  Protestant 
pastors.  I  well  remember  the  strong  expression  which 
was  then  used  by  my  honorable  friend,  the  Member  for 
the  University  of  Oxford.  We  must,  he  said,  make 
allowance  for  the  expansive  force  of  Protestantism.  A 
few  nights  ago  a  noble  lord  for  whom  I,  in  common  with 
the  whole  House,  feel  the  greatest  respect,  the  Member 
for  Dorsetshire,^  spoke  of  the  missionary  character  of 
the  Church  of  Ireland.  Now,  Sir,  if  such  language  had 
been  held  at  the  Council  Board  of  Queen  Elizabeth  when 
the  constitution  of  this  Church  was  first  debated  there, 
there  would  have  been  no  cause  for  wonder.  Sir  Wil¬ 
liam  Cecil  or  Sir  Nicholas  Bacon  might  very  naturally 
have  said,  “There  are  few  Protestants  now  in  Ireland, 
it  is  true.  But  when  we  consider  how  rapidly  the  Pro¬ 
testant  theology  has  spread,  when  we  remember  that  it  is 
little  more  than  forty  years  since  Martin  Luther  began 
to  preach  against  indulgences,  and  when  we  see  that  one 
half  of  Europe  is  now  emancipated  from  the  old  supersti¬ 
tion,  we  may  reasonably  expect  that  the  Irish  will  soon 
follow  the  example  of  the  other  nations  which  have  em¬ 
braced  the  doctrines  of  the  Reformation.”  Cecil,  I  say, 
and  his  colleagues,  might  naturally  entertain  this  expec¬ 
tation,  and  might  without  absurdity  make  preparations 
for  an  event  which  they  regarded  as  in  the  highest  degree 
probable.  But  we,  who  have  seen  this  system  in  full 
operation  from  the  year  1560  to  the  year  1845,  ought  to 
have  been  taught  better,  unless  indeed  we  are  past  all 
teaching.  Two  hundred  and  eighty-five  years  has  this 
Church  been  at  work.  What  could  have  been  done  for 

A 

it  in  the  way  of  authority,  privileges,  endowments,  which 
has  not  been  done?  Did  any  other  set  of  bishops  and 
priests  in  the  world  ever  receive  so  much  for  doing  so 
little?  Nay,  did  any  other  set  of  bishops  and  priests  in 
the  world  ever  receive  half  as  much  for  doing  twice  as 
much?  And  what  have  we  to  show  for  all  this  lavish 
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expenditure?  What  but  the  most  zealous  Eoman  Cath¬ 
olic  population  on  the  face  of  the  earth?  Where  you 
were  one  hundred  years  ago,  where  you  were  two  hundred 
years  ago,  there  you  are  still,  not  victorious  over  the 
domain  of  the  old  faith,  but  painfully  and  with  dubious 
success  defending  your  own  frontier,  your  own  English 
pale.  Sometimes  a  deserter  leaves  you.  Sometimes  a 
deserter  steals  over  to  you.  Whether  your  gains  or 
losses  of  this  sort  be  the  greater  I  do  not  know ;  nor  is 
it  worth  while  to  inquire.  On  the  great  solid  mass  of 
the  Eoman  Catholic  population  you  have  made  no  im¬ 
pression  whatever.  There  they  are,  as  they  were  ages 
ago,  ten  to  one  against  the  members  of  your  Established 
Church.  Explain  this  to  me.  I  speak  to  you,  the  zeal¬ 
ous  Protestants  on  the  other  side  of  the  House.  Explain 
this  to  me  on  Protestant  principles.  If  I  were  a  Eoman 
Catholic,  I  could  easily  account  for  the  phenomena.  If 
I  were  a  Eoman  Catholic,  I  should  content  myself  with 
saying  that  the  mighty  hand  and  the  outstretched  arm 
had  been  put  forth,  according  to  the  promise,  in  defence 
of  the  unchangeable  Church;  that  He  who  in  the  old 
time  turned  into  blessings  the  curses  of  Balaam,  and 
smote  the  host  of  Sennacherib,  had  signally  confounded 
the  arts  of  heretic  statesmen.  But  what  is  a  Protestant 
to  say?  He  holds  that,  through  the  whole  of  this  long 
conflict,  during  which  ten  generations  of  men  have  been 
born  and  have  died,  reason  and  Scripture  have  been  on 
the  side  of  the  Established  Clergy.  Tell  us,  then,  what 
we  are  to  say  of  this  strange  war,  in  which  reason  and 
Scripture,'  backed  by  wealth,  by  dignity,  by  the  help  of 
the  civil  power,  have  been  found  no  match  for  oppressed 
and  destitute  error?  The  fuller  our  conviction  that  our 
doctrines  are  right,  the  fuller,  if  we  are  rational  men, 
must  be  our  conviction  that  our  tactics  have  been  wrong, 
and  that  we  have  been  encumbering  the  cause  which  we 
meant  to  aid. 

Observe,  it  is  not  only  the  comparative  number  of 
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Roman  Catholics  and  Protestants  that  may  justly  furnish 
us  with  matter  for  serious  reflection.  The  quality  as 
well  as  the  quantity  of  Irish  Romanism  deserves  to  be 
considered.  Is  there  any  other  country  inhabited  by 
a  mixed  population  of  Catholics  and  Protestants,  any 
other  country  in  which  Protestant  doctrines  have  long 
been  freely  promulgated  from  the  press  and  from  the 
pulpit,  where  the  Roman  Catholic  spirit  is  so  strong  as 
in  Ireland?  I  believe  not.  The  Belgians  are  generally 
considered  as  very  stubborn  and  zealous  Roman  Catho¬ 
lics.  But  I  do  not  believe  that  either  in  stubbornness  or 
in  zeal  they  equal  the  Irish.  And  this  is  the  fruit  of  three 
centuries  of  Protestant  archbishops,  bishops,  archdeacons, 
deans,  and  rectors.  And  yet  where  is  the  wonder?  Is 
this  a  miracle  that  we  should  stand  aghast  at  it?  Not  at 
all.  It  is  a  result  which  human  prudence  ought  to  have 
long  ago  foreseen  and  long  ago  averted.  It  is  the  natural 
succession  of  effect  to  cause.  If  you  do  not  understand 
it,  it  is  because  you  do  not  understand  what  the  nature 
and  operation  of  a  Church  is.  There  are  parts  of  the 
machinery  of  government  which  may  be  just  as  efficient 
when  they  are  hated  as  when  they  are  loved.  An  army, 
a  navy,  a  preventive  service,  a  police  force,  may  do  their 
work  whether  the  public  feeling  be  with  them  or  against 
them.  Whether  we  dislike  the  corn  laws  or  not,  your 
custom  houses  and  your  coast  guard  keep  out  foreign 
corn.  The  multitude  at  Manchester  was  not  the  less 
effectually  dispersed  by  the  yeomanry,  because  the  inter¬ 
ference  of  the  yeomanry  excited  the  bitterest  indignation. 
There  the  object  was  to  produce  a  material  effect;  the 
material  means  were  sufficient;  and  nothing  more  was 
required.  But  a  Church  exists  for  moral  ends.  A 
Church  exists  to  be  loved,  to  be  reverenced,  to  be  heard 
with  docility,  to  reign  in  the  understandings  and  hearts 
of  men.  A  Church  which  is  abhorred  is  useless  or  worse 
than  useless ;  and  to  quarter  a  hostile  Church  on  a  con¬ 
quered  people,  as  you  would  quarter  a  soldiery,  is  there- 
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fore  the  most  absurd  of  mistakes.  This  mistake  our 
ancestors  committed.  They  posted  a  Church  in  Ireland 
just  as  they  posted  garrisons  in  Ireland.  The  garrisons 
did  their  work.  They  were  disliked.  But  that  mattered 
not.  They  had  their  forts  and  their  arms,  and  they 
kept  down  the  aboriginal  race.  But  the  Church  did  not 
do  its  work.  For  to  that  work  the  love  and  confidence 
of  the  people  were  essential. 

I  may  remark  in  passing  that,  even  under  more  favor¬ 
able  circumstances,  a  parochial  priesthood  is  not  a  good 
engine  for  the  purpose  of  making  proselytes.  The 
Church  of  Rome,  whatever  we  may  think  of  her  ends, 
has  shown  no  want  of  sagacity  in  the  choice  of  means; 
and  she  knows  this  well.  When  she  makes  a  great  ag¬ 
gressive  movement  —  and  many  such  movements  she  has 
made  with  signal  success  —  she  employs,  not  her  paro¬ 
chial  clergy,  but  a  very  different  machinery.  The  busi¬ 
ness  of  her  parish  priests  is  to  defend  and  govern  what 
has  been  won.  It  is  by  the  religious  orders,  and  espe¬ 
cially  by  the  Jesuits,  that  the  great  acquisitions  have 
been  made.  In  Ireland  your  parochial  clergy  lay  under 
two  great  disadvantages.  They  were  endowed  and  they 
were  hated;  so  richly  endowed  that  few  among  them 
cared  to  turn  missionaries;  so  bitterly  hated  that  those 
few  had  but  little  success.  They  long  contented  them¬ 
selves  with  receiving  the  emoluments  arising  from  their 
benefices,  and  neglected  those  means  to  which,  in  other 
parts  of  Europe,  Protestantism  had  owed  its  victory.  It 
is  well  known  that  of  all  the  instruments  employed  by 
the  Reformers  of  Germany,  of  England,  and  of  Scot¬ 
land,  for  the  purpose  of  moving  the  public  mind,  the 
most  powerful  was  the  Bible  translated  into  the  vernacu¬ 
lar  tongues.  In  Ireland  the  Protestant  Church  had  been 
established  near  half  a  century  before  the  New  Testament 
was  printed  in  Erse.  The  whole  Bible  was  not  printed 
in  Erse  till  this  Church  had  existed  more  than  one  hun¬ 
dred  and  twenty  years.  Nor  did  the  publication  at  last 
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take  place  under  the  patronage  of  the  lazy  and  wealthy 
hierarchy.  The  expense  was  defrayed  by  a  layman,  the 
illustrious  Robert  Boyle.  So  things  went  on  century 
after  century.  Swift,  more  than  a  hundred  years  ago, 
described  the  prelates  of  his  country  as  men  gorged  with 
wealth  and  sunk  in  indolence,  whose  chief  business  was 
to  bow  and  job  at  the  Castle.  The  only  spiritual  func¬ 
tion,  he  says,  which  they  performed  was  ordination ;  and, 
when  he  saw  what  persons  they  ordained,  he  doubted 
whether  it  would  not  be  better  that  they  should  neglect 
that  function  as  they  neglected  every  other.  Those,  Sir, 
are  now  living  who  can  well  remember  how  the  revenues 
of  the  richest  see  in  Ireland  were  squandered  on  the 
shores  of  the  Mediterranean  by  a  bishop,  whose  epistles, 
very  different  compositions  from  the  epistles  of  St. 
Peter  and  St.  John,  may  be  found  in  the  correspond¬ 
ence  of  Lady  Hamilton.  Such  abuses  as  these  called 
forth  no  complaint,  no  reprimand.  And  all  this  time 
the  true  pastors  of  the  people,  meanly  fed  and  meanly 
clothed,  frowned  upon  by  the  law,  exposed  to  the  insults 
of  every  petty  squire  who  gloried  in  the  name  of  Protest¬ 
ant,  were  to  be  found  in  miserable  cabins,  amidst  filth, 
and  famine,  and  contagion,  instructing  the  young,  con¬ 
soling  the  miserable,  holding  up  the  crucifix  before  the 
eyes  of  the  dying.  Is  it  strange  that,  in  such  circum¬ 
stances,  the  Roman  Catholic  religion  should  have  been 
constantly  becoming  dearer  and  dearer  to  an  ardent  and 
sensitive  people,  and  that  your  Established  Church 
should  have  been  constantly  sinking  lower  and  lower  in 
their  estimation?  I  do  not  of  course  hold  the  living 
clergy  of  the  Irish  Church  answerable  for  the  faults  of 
their  predecessors.  God  forbid!  To  do  so  would  be 
the  most  flagitious  injustice.  I  know  that  a  salutary 
change  has  taken  place.  I  have  no  reason  to  doubt  that 
in  learning  and  regularity  of  life  the  Protestant  clergy 
of  Ireland  are  on  a  level  with  the  clergy  of  England. 
But  in  the  way  of  making  proselytes  they  do  as  little  as 
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those  who  preceded  them.  An  enmity  of  three  hundred 
years  separates  the  nation  from  those  who  should  be  its 
teachers.  In  short,  it  is  plain  that  the  mind  of  Ireland 
has  taken  its  ply,  and  is  not  to  be  bent  in  a  different 
direction,  or,  at  all  events,  is  not  to  be  so  bent  by  your 
present  machinery. 

Well,  then,  this  Church  is  inefficient  as  a  missionary 
Church.  But  there  is  yet  another  end  which,  in  the 
opinion  of  some  eminent  men,  a  Church  is  meant  to 
serve.  That  end  has  been  often  in  the  minds  of  practi¬ 
cal  politicians.  But  the  first  speculative  politician  who 
distinctly  pointed  it  out  was  Mr.  Hume.  Mr.  Hume,  as 
might  have  been  expected  from  his  known  opinions, 
treated  the  question  merely  as  it  related  to  the  temporal 
happiness  of  mankind;  and,  perhaps,  it  may  be  doubted 
whether  he  took  quite  a  just  view  of  the  manner  in  which 
even  the  temporal  happiness  of  mankind  is  affected  by 
the  restraints  and  consolations  of  religion.  He  reasoned 
thus:  It  is  dangerous  to  the  peace  of  society  that  the 
public  mind  should  be  violently  excited  on  religious  sub¬ 
jects.  If  you  adopt  the  voluntary  system,  the  public 
mind  will  always  be  so  excited.  For  every  preacher, 
knowing  that  his  bread  depends  on  his  popularity,  sea¬ 
sons  his  doctrine  high,  and  practises  every  art  for  the 
purpose  of  obtaining  an  ascendency  over  his  hearers. 
But  when  the  government  pays  the  minister  of  religion, 
he  has  no  pressing  motive  to  inflame  the  zeal  of  his  con¬ 
gregation.  He  will  probably  go  through  his  duties  in  a 
somewhat  perfunctory  manner.  His  power  will  not  be 
very  formidable ;  and,  such  as  it  is,  it  will  be  employed 
in  support  of  that  order  of  things  under  which  he  finds 
himself  so  comfortable.  Now,  Sir,  it  is  not  necessary  to 
inquire  whether  Mr.  Hume’s  doctrine  be  sound  or  un¬ 
sound.  For,  sound  or  unsound,  it  furnishes  no  ground 
on  which  you  can  rest  the  defence  of  the  institution  which 
we  are  now  considering.  It  is  evident  that  by  establish¬ 
ing  in  Ireland  the  Church  of  the  minority  in  connection 
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with  the  State,  you  have  produced,  in  the  very  highest 
degree,  all  those  evils  which  Mr.  Hume  considered  as 
inseparable  from  the  voluntary  system.  You  may  go  all 
over  the  world  without  finding  another  country  where 
religious  differences  take  a  form  so  dangerous  to  the 
peace  of  society  ;  where  the  common  people  are  so  much 
under  the  influence  of  their  priests  ;  or  where  the  priests 
who  teach  the  common  people  are  so  completely  estranged 
from  the  civil  government. 

And  now.  Sir,  I  will  sum  up  what  I  have  said.  For 
what  end  does  the  Church  of  Ireland  exist?  Is  that  end 
the  instruction  and  solace  of  the  great  body  of  the  people  ? 
You  must  admit  that  the  Church  of  Ireland  has  not  at¬ 
tained  that  end.  Is  the  end  which  you  have  in  view  the 
conversion  of  the  great  body  of  the  people  from  the 
Roman  Catholic  religion  to  a  purer  form  of  Christianity  ? 
You  must  admit  that  the  Church  of  Ireland  has  not  at¬ 
tained  that  end.  Or  do  you  propose  to  yourselves  the 
end  contemplated  by  Mr.  Hume,  the  peace  and  security 
of  civil  society?  You  must  admit  that  the  Church  of 
Ireland  has  not  attained  that  end.  In  the  name  of  com¬ 
mon  sense,  then,  tell  us  what  good  end  this  Church  has 
attained  ;  or  suffer  us  to  conclude,  as  I  am  forced  to 
conclude,  that  it  is  emphatically  a  bad  institution. 

It  does  not,  I  know,  necessarily  follow  that,  because 
an  institution  is  bad,  it  is  therefore  to  be  immediately 
destroyed.  Sometimes  a  bad  institution  takes  a  strong 
hold  on  the  hearts  of  mankind,  intertwines  its  roots  with 
the  very  foundations  of  society,  and  is  not  to  be  removed 
without  serious  peril  to  order,  law,  and  property.  For 
example,  I  hold  polygamy  to  be  one  of  the  most  per¬ 
nicious  practices  that  exist  in  the  world.  But  if  the 
Legislative  Council  of  India  were  to  pass  an  Act  pro¬ 
hibiting  polygamy,  I  should  think  that  they  were  out  of 
their  senses.  Such  a  measure  would  bring  down  the  vast 
fabric  of  our  Indian  empire  with  one  crash.  But  is 
there  any  similar  reason  for  dealing  tenderly  with  the 
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Established  Church  of  Ireland?  That  Church,  Sir,  is 
not  one  of  those  bad  institutions  which  ought  to  be 
spared  because  they  are  popular,  and  because  their  fall 
would  injure  good  institutions.  It  is,  on  the  contrary, 
so  odious,  and  its  vicinage  so  much  endangers  valuable 
parts  of  our  polity,  that,  even  if  it  were  in  itself  a  good 
institution,  there  would  be  strong  reasons  for  giving 
it  up. 

The  honorable  gentleman  who  spoke  last  told  us  that 
we  cannot  touch  this  Church  without  endangering  the 
Legislative  Union.  Sir,  I  have  given  my  best  attention 
to  this  important  point  ;  and  I  have  arrived  at  a  very 
different  conclusion.  The  question  to  be  determined 
is  this:  What  is  the  best  way  of  preserving  political 
union  between  countries  in  which  different  religions  pre¬ 
vail?  With  respect  to  this  question  we  have,  I  think, 
all  the  light  which  history  can  give  us.  There  is  no  sort 
of  experiment  described  by  Lord  Bacon  which  we  have 
not  tried.  Inductive  philosophy  is  of  no  value  if  we 
cannot  trust  to  the  lessons  derived  from  the  experience  of 
more  than  two  hundred  years.  England  has  long  been 
closely  connected  with  two  countries  less  powerful  than 
herself,  and  differing  from  herself  in  religion.  The 
Scottish  people  are  Presbyterians  ;  the  Irish  people  are 
Eoman  Catholics.  We  determined  to  force  the  Anglican 
system  on  both  countries.  In  both  countries  great  dis¬ 
content  was  the  result.  At  length  Scotland  rebelled. 
Then  Ireland  rebelled.  The  Scotch  and  Irish  rebellions, 
taking  place  at  a  time  when  the  public  mind  of  England 
was  greatly  and  justly  excited,  produced  the  Great  Ke- 
bellion  here,  and  the  downfall  of  the  Monarchy,  of  the 
Church,  and  of  the  Aristocracy.  After  the  Restoration 
we  again  tried  the  old  system.  During  twenty-eight 
years  we  persisted  in  the  attempt  to  force  Prelacy  on  the 
Scotch;  and  the  consequence  was,  during  those  twenty- 
eight  years,  Scotland  exhibited  a  frightful  spectacle  of 
misery  and  depravity.  The  history  of  that  period  is 
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made  up  of  oppression  and  resistance,  of  insurrections, 
barbarous  punishments,  and  assassinations.  One  day  a 
crowd  of  zealous  rustics  stand  desperately  on  their  de¬ 
fence,  and  repel  the  dragoons.  Next  day  the  dragoons 
scatter  and  hew  down  the  flying  peasantry.  One  day 
the  kneebones  of  a  wretched  Covenanter  are  beaten  flat 
in  that  accursed  boot.  Next  day  the  Lord  Primate  is 
dragged  out  of  his  carriage  by  a  band  of  raving  fanatics, 
and,  while  screaming  for  mercy,  is  butchered  at  the  feet 
of  his  own  daughter.  So  things  went  on,  till  at  last  we 
remembered  that  institutions  are  made  for  men,  and  not 
men  for  institutions.  A  wise  government  desisted  from 
the  vain  attempt  to  maintain  an  Episcopal  Establish¬ 
ment  in  a  Presbyterian  nation.  From  that  moment  the 
connection  between  England  and  Scotland  became  every 
year  closer  and  closer.  There  were  still,  it  is  true,  many 
causes  of  animosity.  There  was  an  old  antipathy  be¬ 
tween  the  nations,  the  effect  of  many  blows  given  and 
received  on  both  sides.  All  the  greatest  calamities  that 
had  befallen  Scotland  had  been  inflicted  by  England. 
The  proudest  events  in  Scottish  history  were  victories 
obtained  over  England.  Yet  all  angry  feelings  died 
rapidly  away.  The  union  of  the  nations  became  com¬ 
plete.  The  oldest  man  living  does  not  remember  to  have 
heard  any  demagogue  breathe  a  wish  for  separation. 
Do  you  believe  that  this  would  have  happened  if  Eng¬ 
land  had,  after  the  Revolution,  persisted  in  attempting 
to  force  the  surplice  and  the  Prayer  Book  on  the  Scotch? 
I  tell  you  that,  if  you  had  adhered  to  the  mad  scheme  of 
having  a  religious  union  with  Scotland,  you  never  would 
have  had  a  cordial  political  union  with  her.  At  this  very 
day  you  would  have  had  monster  meetings  on  the  north 
of  the  Tweed,  and  another  Conciliation  Hall,  and  another 
repeal  button,  with  the  motto,  “  Nemo  me  impune  la- 
cessit.”  In  fact,  England  never  would  have  become  the 
great  power  that  she  is.  For  Scotland  would  have  been, 
not  an  addition  to  the  effective  strength  of  the  Empire, 
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but  a  deduction  from  it.  As  often  as  there  was  a  war 
with  France  or  Spain,  there  would  have  been  an  insur¬ 
rection  in  Scotland.  Our  country  would  have  sunk  into 
a  kingdom  of  the  second  class.  One  such  Church  as  that 
about  which  we  are  now  debating  is  a  serious  incum¬ 
brance  to  the  greatest  empire.  Two  such  Churches  no 
empire  could  bear.  You  continued  to  govern  Ireland 
during  many  generations  as  you  had  governed  Scotland 
in  the  days  of  Lauderdale  and  Dundee.  And  see  the 
result.  Ireland  has  remained,  indeed,  a  part  of  your 
Empire.  But  you  know  her  to  be  a  source  of  weakness 
rather  than  of  strength.  Her  misery  is  a  reproach  to 
you.  Her  discontent  doubles  the  dangers  of  war.  Can 
you,  with  such  facts  before  you^  doubt  about  the  course 
which  you  ought  to  take?  Imagine  a  physician  with 
two  patients,  both  afflicted  with  the  same  disease.  He 
applies  the  same  sharp  remedies  to  both.  Both  become 
worse  and  worse  with  the  same  inflammatory  symptoms. 
Then  he  changes  his  treatment  of  one  case,  and  gives 
soothing  medicines.  The  sufferer  revives,  grows  better 
day  by  day,  and  is  at  length  restored  to  perfect  health. 
The  other  patient  is  still  subjected  to  the  old  treatment, 
and  becomes  constantly  more  and  more  disordered.  How 
would  a  physician  act  in  such  a  case?  And  are  not  the 
principles  of  experimental  philosophy  the  same  in  politics 
as  in  medicine? 

Therefore,  Sir,  I  am  fully  prepared  to  take  strong 
measures  with  regard  to  the  Established  Church  of  Ire¬ 
land.  It  is  not  necessary  for  me  to  say  precisely  how  far 
I  would  go.  I  am  aware  that  it  may  be  necessary,  in 
this  as  in  other  cases,  to  consent  to  a  compromise.  But 
the  more  complete  the  reform  which  may  be  proposed, 
provided  always  that  vested  rights  be,  as  I  am  sure  they 
will  be,  held  strictly  sacred,  the  more  cordially  shall  I 
support  it. 

That  some  reform  is  at  hand  I  cannot  doubt.  In  a 
very  short  time  we  shall  see  the  evils  which  I  have 


6o 


THE  CHURCH  OF  IRELAND 


described  mitigated,  if  not  entirely  removed.  A  Liberal 
Administration  would  make  this  concession  to  Ireland 
from  a  sense  of  justice.  A  Conservative  Administration 
will  make  it  from  a  sense  of  danger.  The  right  honor¬ 
able  Baronet  has  given  the  Irish  a  lesson  which  will  bear 
fruit.  It  is  a  lesson  which  rulers  ought  to  be  slow  to 
teach  ;  for  it  is  one  which  nations  are  but  too  apt  to 
learn.  We  have  repeatedly  been  told  by  acts  —  we  are 
now  told  almost  in  express  words  —  that  agitation  and 
intimidation  are  the  means  which  ought  to  be  employed 
by  those  who  wish  for  redress  of  grievances  from  the 
party  now  in  power.  Such  indeed  has  too  long  been  the 
policy  of  England  towards  Ireland  ;  but  it  was  surely 
never  before  avowed  with  such  indiscreet  frankness. 
Every  epoch  which  is  remembered  with  pleasure  on  the 
other  side  of  St.  George’s  Channel  coincides  with  some 
epoch  which  we  here  consider  as  disastrous  and  perilous. 
To  the  American  war  and  the  volunteers  the  Irish  Par¬ 
liament  owed  its  independence.  To  the  French  revolu¬ 
tionary  war  the  Irish  Roman  Catholics  owed  the  elective 
franchise.  It  was  in  vain  that  all  the  great  orators  and 
statesmen  of  two  generations  exerted  themselves  to  re¬ 
move  the  Roman  Catholic  disabilities,  Burke,  Fox,  Pitt, 
Windham,  Grenville,  Grey,  Plunkett,  Wellesley,  Grat¬ 
tan,  Canning,  Wilberforce.  Argument  and  expostula¬ 
tion  were  fruitless.  At  length,  pressure  of  a  stronger 
kind  was  boldly  and  skiKully  applied  ;  and  soon  all 
difficulties  gave  way.  The  Catholic  Association,  the 
Clare  election,  the  dread  of  civil  war,  produced  the 
Emancipation  Act.  Again,  the  cry  of  No  Popery  was 
raised.  That  cry  was  successful.  A  faction  which  had 
reviled  in  the  bitterest  terms  the  mild  administration  of 
Whig  Viceroys,  and  which  was  pledged  to  the  wholesale 
disfranchisement  of  the  Roman  Catholics,  rose  to  power. 
One  leading  member  of  that  faction  had  drawn  forth  loud 
cheers  by  declaiming  against  the  minions  of  Popery. 
Another  had  designated  six  millions  of  Irish  Catholics  as 


THE  CHURCH  OF  IRELAND  6i 

aliens.  A  third  had  publicly  declared  his  conviction, 
that  a  time  was  at  hand  when  all  Protestants  of  every 
persuasion  would  find  it  necessary  to  combine  firmly 
against  the  encroachments  of  Romanism.  From  such 
men  we  expected  nothing  but  oppression  and  intolerance. 
We  are  agreeably  disappointed  to  find  that  a  series  of 
conciliatory  bills  is  brought  before  us.  But,  in  the  midst 
of  our  delight,  we  cannot  refrain  from  asking  for  some 
explanation  of  so  extraordinary  a  change.  We  are  told 
in  reply,  that  the  monster  meetings  of  1843  were  very 
formidable,  and  that  our  relations  with  America  are  in  a 
very  unsatisfactory  state.  The  public  opinion  of  Ireland 
is  to  be  consulted,  the  religion  of  Ireland  is  to  be  treated 
with  respect,  not  because  equity  and  humanity  plainly 
enjoin  that  course  ;  for  equity  and  humanity  enjoined 
that  course  as  plainly  when  you  were  calumniating  Lord 
Normanby,  and  hurrying  forward  your  Registration  Bill  ; 
but  because  Mr.  O’Connell  and  Mr.  Polk  have  between 
them  made  you  very  uneasy.  Sir,  it  is  with  shame,  with 
sorrow,  and,  I  will  add,  with  dismay,  that  I  listen  to 
such  language.  I  have  hitherto  disapproved  of  the 
monster  meetings  of  1843.  I  have  disapproved  of  the 
way  in  which  Mr.  O’Connell  and  some  other  Irish  repre¬ 
sentatives  have  seceded  from  this  House.  I  should  not 
have  chosen  to  apply  to  those  gentlemen  the  precise  words 
which  were  used  on  a  former  occasion  by  the  honorable 
and  learned  Member  for  Bath.  But  I  agreed  with  him 
in  substance.  I  thought  it  highly  to  the  honor  of  my 
right  honorable  friend  the  Member  for  Dungarvon,  and 
of  my  honorable  friends  the  Members  for  Kildare,  for 
Roscommon,  and  for  the  city  of  Waterford,  that  they 
had  the  moral  courage  to  attend  the  service  of  this 
House,  and  to  give  us  the  very  valuable  assistance 
which  they  are,  in  various  ways,  so  well  qualified  to 
afford.  But  what  am  I  to  say  now?  How  can  I  any 
longer  deny  that  the  place  where  an  Irish  gentleman  may 
best  serve  his  country  is  Conciliation  Hall?  How  can  I 
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expect  that  any  Irish  Roman  Catholic  can  be  very  sorry 
to  learn  that  our  foreign  relations  are  in  an  alarming 
state,  or  can  rejoice  to  hear  that  all  danger  of  war  has 
blown  over?  I  appeal  to  the  Conservative  Members  of 
this  House.  I  ask  them  whither  we  are  hastening?  I 
ask  them  what  is  to  be  the  end  of  a  policy  of  which  it  is 
the  principle  to  give  nothing  to  justice,  and  everything 
to  fear?  We  have  been  accused  of  truckling  to  Irish 
agitators.  But  I  defy  you  to  show  us  that  we  ever  made 
or  are  now  making  to  Ireland  a  single  concession  which 
was  not  in  strict  conformity  with  our  known  principles. 
You  may  therefore  trust  us,  when  we  tell  you  that  there 
is  a  point  where  we  will  stop.  Our  language  to  the  Irish 
is  this:  “You  asked  for  emancipation:  it  was  agree¬ 
able  to  our  principles  that  you  should  have  it ;  and  we 
assisted  you  to  obtain  it.  You  wished  for  a  municipal 
system,  as  popular  as  that  which  exists  in  England :  we 
thought  your  wish  reasonable,  and  did  all  in  our  power 
to  gratify  it.  This  grant  to  Maynooth  is,  in  our  opinion, 
proper  ;  and  we  will  do  our  best  to  obtain  it  for  you, 
though  it  should  cost  us  our  popularity  and  our  seats  in 
Parliament.  The  Established  Church  in  your  island,  as 
now  constituted,  is  a  grievance  of  which  you  justly  com¬ 
plain.  We  will  strive  to  redress  that  grievance.  The 
Repeal  of  the  Union  we  regard  as  fatal  to  the  Empire : 
and  we  never  will  consent  to  it ;  never,  though  the  coun¬ 
try  should  be  surrounded  by  dangers  as  great  as  those 
which  threatened  her  when  her  American  colonies,  and 
France,  and  Spain,  and  Holland,  were  leagued  against 
her,  and  when  the  armed  neutrality  of  the  Baltic  dis¬ 
puted  her  maritime  rights  ;  never,  though  another  Bona¬ 
parte  should  pitch  his  camp  in  sight  of  Dover  Castle; 
never,  till  all  has  been  staked  and  lost ;  never,  till  the 
four  quarters  of  the  world  have  been  convulsed  by  the 
last  struggle  of  the  great  English  people  for  their  place 
among  the  nations.”  This,  Sir,  is  the  true  policy. 
When  you  give,  give  frankly.  When  you  withhold, 
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withhold  resolutely.  Then  what  you  give  is  received 
with  gratitude;  and,  as  for  what  you  withhold,  men, 
seeing  that  to  wrest  it  from  you  is  no  safe  or  easy 
enterprise,  cease  to  hope  for  it,  and,  in  time,  cease  to 
wish  for  it.  But  there  is  a  way  of  so  withholding  as 
merely  to  excite  desire,  and  of  so  giving  as  merely  to 
excite  contempt  ;  and  that  way  the  present  Ministry  has 
discovered.  Is  it  possible  for  me  to  doubt  that  in  a  few 
months  the  same  machinery  which  sixteen  years  ago 
extorted  from  the  men  now  in  power  the  Emancipation 
Act,  and  which  has  now  extorted  from  them  the  bill 
before  us,  will  again  be  put  in  motion?  Who  shall  say 
what  will  be  the  next  sacrifice?  For  my  own  part  I 
firmly  believe  that,  if  the  present  Ministers  remain  in 
power  five  years  longer,  and  if  we  should  have  —  which 
God  avert  !  —  a  war  with  France  or  'America,  the  Estab¬ 
lished  Church  of  Ireland  will  be  given  up.  The  right 
honorable  Baronet  will  come  down  to  make  a  proposition 
conceived  in  the  very  spirit  of  the  Motions  which  have 
repeatedly  been  made  by  my  honorable  friend  the  Mem¬ 
ber  for  Sheffield.  He  will  again  be  deserted  by  his  fol¬ 
lowers  ;  he  will  again  be  dragged  through  his  difficulties 
by  his  opponents.  Some  honest  Lord  of  the  Treasury 
may  determine  to  quit  his  office  rather  than  belie  all  the 
professions  of  a  life.  But  there  will  be  little  difficulty 
in  finding  a  successor  ready  to  change  all  his  opinions 
at  twelve  hours’  notice.  I  may  perhaps,  while  cordially 
supporting  the  bill,  again  venture  to  say  something  about 
consistency,  and  about  the  importance  of  maintaining  a 
high  standard  of  political  morality.  The  right  honorable 
Baronet  will  again  tell  me,  that  he  is  anxious  only  for 
the  success  of  his  measure,  and  that  he  does  not  choose 
to  reply  to  taunts.  And  the  right  honorable  gentleman 
the  Chancellor  of  the  Exchequer  will  produce  Hansard, 
will  read  to  the  House  my  speech  of  this  night,  and  will 
most  logically  argue  that  I  ought  not  to  reproach  the 
Ministers  with  their  inconsistency,  seeing  that  I  had, 
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from  my  knowledge  of  their  temper  and  principles,  pre¬ 
dicted  to  a  tittle  the  nature  and  extent  of  that  incon¬ 
sistency. 

Sir,  I  have  thought  it  my  duty  to  brand  with  strong 
terms  of  reprehension  the  practice  of  conceding,  in  time 
of  public  danger,  what  is  obstinately  withheld  in  time  of 
public  tranquillity.  I  am  prepared,  and  have  long  been 
prepared,  to  grant  much,  very  much,  to  Ireland.  But  if 
the  Repeal  Association  were  to  dissolve  itself  to-morrow, 
and  if  the  next  steamer  were  to  bring  news  that  all  our 
differences  with  the  United  States  were  adjusted  in  the 
most  honorable  and  friendly  manner,  I  would  grant  to 
Ireland  neither  more  nor  less  than  I  would  grant  if  we 
were  on  the  eve  of  a  rebellion  like  that  of  1798  ;  if  war 
were  raging  all  along  the  Canadian  frontier ;  and  if 
thirty  French  sail  of  the  line  were  confronting  our  fleet 
in  St.  George’s  Channel.  I  give  my  vote  from  my  heart 
and  soul  for  the  amendment  of  my  honorable  friend.  He 
calls  on  us  to  make  to  Ireland  a  concession,  which  ought 
in  justice  to  have  been  made  long  ago,  and  which  may 
be  made  with  grace  and  dignity  even  now.  I  well  know 
that  you  will  refuse  to  make  it  now.  I  know  as  well  that 
you  will  make  it  hereafter.  You  will  make  it  as  every 
concession  to  Ireland  has  been  made.  You  will  make  it 
when  its  effect  will  be,  not  to  appease,  but  to  stimulate 
agitation.  You  will  make  it  when  it  will  be  regarded, 
not  as  a  great  act  of  national  justice,  but  as  a  confession 
of  national  weakness.  You  will  make  it  in  such  a  way, 
and  at  such  a  time,  that  there  will  be  but  too  much  reason 
to  doubt  whether  more  mischief  has  been  done  by  your 
long  refusal,  or  by  your  tardy  and  enforced  compliance. 
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July  9,  1845 


On  the  first  of  May,  1845,  Mr.  Rutherfurd,  Member  for  Leith, 
obtained  leave  to  bring  in  a  bill  to  regulate  admission  to  the 
Secular  Chairs  in  the  Universities  of  Scotland.  On  the 
morning  of  the  sixth  of  May  the  bill  was  read  a  first  time, 
and  remained  two  months  on  the  table  of  the  House.  At 
length  the  second  reading  was  fixed  for  the  ninth  of  July. 
Mr.  Rutherfurd  was  unable  to  attend  on  that  day;  and  it 
was  necessary  that  one  of  his  friends  should  supply  his  place. 
Accordingly,  as  soon  as  the  Order  of  the  day  had  been  read, 
the  following  Speech  was  made. 

Oh  a  division  the  bill  was  rejected  by  116  votes  to  108. 
Rut,  in  the  state  in  which  parties  then  were,  this  defeat  was 
generally  considered  as  a  victory. 

Mr.  Speaker,  — 

I  have  been  requested  by  my  honorable  and  learned 
friend,  the  Member  for  Leith,  to  act  as  his  substitute  on 
this  occasion.  I  am  truly  sorry  that  any  substitute 
should  be  necessary.  I  am  truly  sorry  that  he  is  not 
among  us  to  take  charge  of  the  bill  which  he  not  long 
ago  introduced  with  one  of  the  most  forcible  and  lumi¬ 
nous  speeches  that  I  ever  had  the  pleasure  of  hearing. 
His  audience  was  small,  but  the  few  who  formed  that 
audience  cannot  have  forgotten  the  effect  which  his  argu¬ 
ments  and  his  eloquence  produced.  The  Ministers  had 
come  down  to  resist  his  motion  :  but  their  courage  failed 
them:  they  hesitated:  they  conferred  together:  at  last 
they  consented  that  he  should  have  leave  to  bring  in  his 
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bill.  Such,  indeed,  was  the  language  which  they  held 
on  that  and  on  a  subsequent  occasion,  that  both  my 
honorable  and  learned  friend  and  myself  gave  them 
more  credit  than  they  deserved.  We  really  believed 
that  they  had  resolved  to  offer  no  opposition  to  a  law 
which  it  was  quite  evident  that  they  perceived  to  be  just 
and  beneficial.  But  we  have  been  disappointed.  It  has 
been  notified  to  us  that  the  whole  influence  of  the  govern¬ 
ment  is  to  be  exerted  against  our  bill.  In  such  dis¬ 
couraging  circumstances  it  is  that  I  rise  to  move  the 
second  reading. 

Yet,  Sir,  I  do  not  altogether  despair  of  success. 
When  I  consider  what  strong,  what  irresistible  reasons 
we  have  to  urge,  I  can  hardly  think  it  possible  that  the 
mandate  of  the  most  powerful  administration  can  prevail 
against  them.  Nay,  I  should  consider  victory,  not 
merely  as  probable,  but  as  certain,  if  I  did  not  know 
how  imperfect  is  the  information  which  English  gentle¬ 
men  generally  possess  concerning  Scotch  questions.  It 
is  because  I  know  this  that  I  think  it  my  duty  to  depart 
from  the  ordinary  practice,  and,  instead  of  simply  mov¬ 
ing  the  second  reading,  to  explain  at  some  length  the 
principles  on  which  this  bill  has  been  framed.  I  ear¬ 
nestly  entreat  those  English  Members  who  were  not  so 
fortunate  as  to  hear  the  speech  of  my  honorable  and 
learned  friend,  the  Member  for  Leith,  to  favor  me  with 
their  attention.  They  will,  I  think,  admit,  that  I  have 
a  right  to  be  heard  with  indulgence.  I  have  been  sent 
to  this  house  by  a  great  city  which  was  once  a  capital, 
the  abode  of  a  sovereign,  the  place  where  the  Estates  of 
a  realm  held  their  sittings.  For  the  general  good  of  the 
empire,  Edinburgh  descended  from  that  high  eminence. 
But,  ceasing  to  be  a  political  metropolis,  she  became  an 
intellectual  metropolis.  For  the  loss  of  a  court,  of  a 
Privy  Council,  of  a  Parliament,  she  found  compensation 
in  the  prosperity  and  splendor  of  a  University  renowned 
to  the  farthest  ends  of  the  earth  as  a  school  of  physical 
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and  moral  science.  This  noble  and  beneficent  institution 
is  now  threatened  with  ruin  by  the  folly  of  the  govern¬ 
ment,  and  by  the  violence  of  an  ecclesiastical  faction 
which  is  bent  on  persecution  without  having  the  miser¬ 
able  excuse  of  fanaticism.  Nor  is  it  only  the  University 
of  Edinburgh  that  is  in  danger.  In  pleading  for  that 
University,  I  plead  for  all  the  great  academical  institu¬ 
tions  of  Scotland.  The  fate  of  all  depends  on  the  event 
of  this  debate  ;  and,  in  the  name  of  all,  I  demand  the 
attention  of  every  man  who  loves  either  learning  or 
religious  liberty. 

The  first  question  which  we  have  to  consider  is,  whe¬ 
ther  the  principles  of  the  bill  be  sound.  I  believe  that 
they  are  sound;  and  I  am  quite  confident  that  nobody 
who  sits  on  the  Treasury  Bench  will  venture  to  pronounce 
them  unsound.  It  does  not  lie  in  the  mouths  of  the 
Ministers  to  say  that  literary  instruction  and  scientific 
instruction  are  inseparably  connected  with  religious 
instruction.  It  is  not  for  them  to  rail  against  godless 
colleges.  It  is  not  for  them  to  talk  with  horror  of  the 
danger  of  suffering  young  men  to  listen  to  the  lectures  of 
an  Arian  professor  of  Botany  or  of  a  Popish  professor  of 
Chemistry.  They  are  themselves  at  this  moment  setting 
up  in  Ireland  a  system  exactly  resembling  the  system 
which  we  wish  to  set  up  in  Scotland.  Only  a  few  hours 
have  elapsed  since  they  were  themselves  laboring  to 
prove  that,  in  a  country  in  which  a  large  proportion  of 
those  who  require  a  liberal  education  are  dissenters  from 
the  Established  Church,  it  is  desirable  that  there  should 
be  schools  without  theological  tests.  The  right  honor¬ 
able  Baronet  at  the  head  of  the  government  proposes  that 
in  the  new  colleges  which  he  is  establishing  at  Belfast, 
Cork,  Limerick,  and  Galway,  the  professorships  shall  be 
open  to  men  of  every  creed  ;  and  he  has  strenuously  de¬ 
fended  that  part  of  his  plan  against  attacks  from  oppo¬ 
site  quarters,  against  the  attacks  of  zealous  members  of 
the  Church  of  England,  and  of  zealous  members  of  the 
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Church  of  Rome.  Only  the  day  before  yesterday  the 
honorable  Baronet  the  Member  for  North  Devon  ^  ven¬ 
tured  to  suggest  a  test  as  unobjectionable  as  a  test  could 
well  be.  He  would  merely  have  required  the  professors 
to  declare  their  general  belief  in  the  divine  authority  of 
the  Old  and  New  Testaments.  But  even  this  amendment 
the  First  Lord  of  the  Treasury  resisted,  and  I  think  quite 
rightly.  He  told  us  that  it  was  quite  unnecessary  to 
institute  an  inquisition  into  the  religious  opinions  of  peo¬ 
ple  whose  business  was  merely  to  teach  secular  knowledge, 
and  that  it  was  absurd  to  imagine  that  any  man  of  learn¬ 
ing  would  disgrace  and  ruin  himself  by  preaching  infidel¬ 
ity  from  the  Greek  chair  or  the  Mathematical  chair. 

Some  members  of  this  House  certainly  held  very 
different  language:  but  their  arguments  made  as  little 
impression  on  Her  Majesty’s  Ministers  as  on  me.  We 
were  told  with  the  utmost  earnestness  that  secular  know¬ 
ledge,  unaccompanied  by  a  sound  religious  faith,  and 
unsanctified  by  religious  feeling,  was  not  only  useless, 
but  positively  noxious,  a  curse  to  the  possessor,  a  curse 
to  society.  I  feel  the  greatest  personal  kindness  and 
respect  for  some  gentlemen  who  hold  this  language. 
But  they  must  pardon  me  if  I  say  that  the  proposition 
which  they  have  so  confidently  laid  down,  however  well 
it  may  sound  in  pious  ears  while  it  is  expressed  in 
general  terms,  will  appear,  as  soon  as  it  is  applied  to  the 
real  concerns  of  life,  to  be  too  monstrous,  too  ludicrous, 
for  grave  refutation.  Is  it  seriously  meant  that,  if  the 
Captain  of  an  Indiaman  is  a  Socinian,  it  would  be  better 
for  himself,  his  crew,  and  his  passengers,  that  he  should 
not  know  how  to  use  his  quadrant  and  his  chronometers  ? 
Is  it  seriously  meant  that,  if  a  druggist  is  a  Swedenbor- 
gian,  it  would  be  better  for  himself  and  his  customers  that 
he  should  not  know  the  difference  between  Epsom  salts 
and  oxalic  acid?  A  hundred  millions  of  the  Queen’s 
Asiatic  subjects  are  Mahometans  and  Pagans.  Is  it 
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seriously  meant  that  it  is  desirable  that  they  should  be 
as  ignorant  as  the  aboriginal  inhabitants  of  New  South 
Wales,  that  they  should  have  no  alphabet,  that  they 
should  have  no  arithmetic,  that  they  should  not  know 
how  to  build  a  bridge,  how  to  sink  a  well,  how  to  irrigate 
a  field  ?  If  it  be  true  that  secular  knowledge,  unsancti¬ 
fied  by  true  religion,  is  a  positive  evil,  all  these  conse¬ 
quences  follow.  Yet  surely  they  are  consequences  from 
which  every  sane  mind  must  recoil.  It  is  a  great  evil, 
no  doubt,  that  a  man  should  be  a  heretic  or  an  atheist. 
But  I  am  quite  at  a  loss  to  understand  how  this  evil  is 
mitigated  by  his  not  knowing  that  the  earth  moves  round 
the  sun,  that,  by  the  help  of  a  lever,  a  small  power  will 
lift  a  great  weight,  that  Virginia  is  a  republic,  or  that 
Paris  is  the  capital  of  France. 

On  these  grounds.  Sir,  I  have  cordially  supported  the 
Irish  Colleges  Bill.  But  the  principle  of  the  Irish  Col¬ 
leges  and  the  principle  of  the  bill  which  I  hold  in  my 
hand  are  exactly  the  same :  and  the  House  and  the  coun¬ 
try  have  a  right  to  know  why  the  authors  of  the  former 
bill  are  the  opponents  of  the  latter  bill.  One  distinction 
there  is,  I  admit,  between  Ireland  and  Scotland.  It  is* 
true  that  in  Scotland  there  is  no  clamor  against  the 
Union  with  England.  It  is  true  that  in  Scotland  no 
demagogue  can  obtain  applause  and  riches  by  slandering 
and  reviling  the  English  people.  It  is  true  that  in  Scot¬ 
land  there  is  no  traitor  who  would  dare  to  say  that  he 
regards  the  enemies  of  the  state  as  his  allies.  In  every 
extremity  the  Scottish  nation  will  be  found  faithful  to 
the  common  cause  of  the  empire.  But  Her  Majesty’s 
Ministers  will  hardly,  I  think,  venture  to  say  that  this  is 
their  reason  for  refusing  to  Scotland  the  boon  which  they 
propose  to  confer  on  Ireland.  And  yet,  if  this  be  not 
their  reason,  what  reason  can  we  find?  Observe  how 
strictly  analogous  the  cases  are.  You  give  it  as  a  reason 
for  establishing  in  Ireland  colleges  without  tests  that  the 
Established  Church  of  Ireland  is  the  Church  of  the 
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minority.  Unhappily,  it  may  well  be  doubted  whether 
the  Established  Church  of  Scotland,  too,  be  not  now, 
thanks  to  your  policy,  the  Church  of  the  minority.  It  is 
true  that  the  members  of  the  Established  Church  of 
Scotland  are  about  a  half  of  the  whole  population  of 
Scotland  ;  and  that  the  members  of  the  Established 
Church  of  Ireland  are  not  much  more  than  a  tenth  of  the 
whole  population  of  Ireland.  But  the  question  now  before 
us  does  not  concern  the  whole  population.  It  concerns 
only  the  class  which  requires  academical  education ;  and 
I  do  not  hesitate  to  say  that,  in  the  class  which  requires 
academical  education,  in  the  class  for  the  sake  of  which 
universities  exist,  the  proportion  of  persons  who  do  not 
belong  to  the  Established  Church  is  as  great  in  Scotland 
as  in  Ireland.  You  tell  us  that  sectarian  education  in 
Ireland  is  an  evil.  Is  it  less  an  evil  in  Scotland?  You 
tell  us  that  it  is  desirable  that  the  Protestant  and  the 
Koman  Catholic  should  study  together  at  Cork.  Is  it 
less  desirable  that  the  son  of  an  elder  of  the  Established 
Church  and  the  son  of  an  elder  of  the  Free  Church 
should  study  together  at  Edinburgh?  You  tell  us  that 
it  is  not  reasonable  to  require  from  a  Professor  of  As¬ 
tronomy  or  Surgery  in  Connaught  a  declaration  that  he 
believes  in  the  Gospels.  On  what  ground,  then,  can  you 
think  it  reasonable  to  require  from  every  Professor  in 
Scotland  a  declaration  that  he  approves  of  the  Presby¬ 
terian  form  of  church  government?  I  defy  you,  with  all 
your  ingenuity,  to  find  one  argument,  one  rhetorical 
topic,  against  our  bill  which  may  not  be  used  with  equal 
effect  against  your  own  Irish  Colleges  Bill. 

Is  there  any  peculiarity  in  the  academical  system  of 
Scotland  which  makes  these  tests  necessary?  Certainly 
not.  The  academical  system  of  Scotland  has  its  pecul¬ 
iarities  ;  but  they  are  peculiarities  which  are  not  in 
harmony  with  these  tests,  peculiarities  which  jar  with 
these  tests.  It  is  an  error  to  imagine  that,  by  passing 
this  bill,  we  shall  establish  a  precedent  which  will  lead 
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to  a  change  in  the  constitution  of  the  Universities  of 
Cambridge  and  Oxford.  Whether  such  a  change  be  or 
be  not  desirable  is  a  question  which  must  be  decided  on 
grounds  quite  distinct  from  those  on  which  we  rest  our 
case.  I  entreat  English  gentlemen  not  to  be  misled  by 
the  word  University.  That  word  means  two  different 
things  on  the  two  different  sides  of  the  Tweed.  The 
academical  authorities  at  Cambridge  and  Oxford  stand 
in  a  parental  relation  to  the  student.  They  undertake, 
not  merely  to  instruct  him  in  philology,  geometry,  natural 
philosophy,  but  to  form  his  religious  opinions,  and  to 
watch  over  his  morals.  He  is  to  be  bred  a  Churchman. 
At  Cambridge  he  cannot  graduate,  at  Oxford,  I  believe, 
he  cannot  matriculate,  without  declaring  himself  a  Church¬ 
man.  The  College  is  a  large  family.  An  undergraduate 
is  lodged  either  within  the  gates,  or  in  some  private  house 
licensed  and  regulated  by  the  academical  authorities.  He 
is  required  to  attend  public  worship  according  to  the 
forms  of  the  Church  of  England  several  times  every 
week.  It  is  the  duty  of  one  officer  to  note  the  absence 
of  young  men  from  divine  service,  of  another  to  note 
their  absence  from  the  public  table,  of  another  to  report  ’ 
those  who  return  home  at  unseasonably  late  hours.  An 
academical  police  parades  the  streets  at  night  to  seize 
upon  any  unlucky  reveller  who  may  be  found  drunk  or 
in  bad  company.  There  are  punishments  of  various 
degrees  for  irregularities  of  conduct.  Sometimes  the 
offender  has  to  learn  a  chapter  of  the  Greek  Testament ; 
sometimes  he  is  confined  to  his  college  ;  sometimes  he  is 
publicly  reprimanded :  for  grave  offences  he  is  rusticated 
or  expelled.  Now,  Sir,  whether  this  system  be  good  or 
bad,  efficient  or  inefficient,  I  will  not  now  inquire. 
This  is  evident  ;  that  religious  tests  are  perfectly  in 
harmony  with  such  a  system.  Christ  Church  and  King’s 
College  undertake  to  instruct  every  young  man  who  goes 
to  them  in  the  doctrines  of  the  Church  of  England,  and 
to  see  that  he  regularly  attends  the  worship  of  the 
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Church  of  England.  Whether  this  ought  to  be  so, 
I  repeat,  I  will  not  now  inquire  :  but,  while  it  is  so, 
nothing  can  be  more  reasonable  than  to  require  from  the 
rulers  of  Christ  Church  and  King’s  College  some  decla¬ 
ration  that  they  are  themselves  members  of  the  Church 
of  England. 

The  character  of  the  Scotch  Universities  is  altogether 
different.  There  you  have  no  functionaries  resembling 
the  Vice  Chancellors  and  Proctors,  the  Heads  of  Houses, 
Tutors,  and  Deans,  whom  I  used  to  cap  at  Cambridge. 
There  is  no  chapel ;  there  is  no  academical  authority 
entitled  to  ask  a  young  man  whether  he  goes  to  the 
parish  church  or  the  Quaker  meeting,  to  synagogue  or  to 
mass.  With  his  moral  conduct  the  university  has  nothing 
to  do.  The  Principal  and  the  whole  Academical  Senate 
cannot  put  any  restraint,  or  inflict  any  punishment,  on  a 
lad  whom  they  may  see  lying  dead  drunk  in  the  High 
Street  of  Edinburgh.  In  truth,  a  student  at  a  Scotch 
University  is  in  a  situation  closely  resembling  that  of  a 
medical  student  in  London.  There  are  great  numbers 
of  youths  in  London  who  attend  St.  George’s  Hospital, 
or  St.  Bartholomew’s  Hospital.  One  of  these  youths 
may  also  go  to  Albemarle  Street  to  hear  Mr.  Faraday 
lecture  on  chemistry,  or  to  Willis’s  rooms  to  hear  Mr. 
Carlyle  lecture  on  German  literature.  On  the  Sunday 
he  goes  perhaps  to  church,  perhaps  to  the  Eoman  Catho¬ 
lic  chapel,  perhaps  to  the  Tabernacle,  perhaps  nowhere. 
None  of  the  gentlemen  whose  lectures  he  has  attended 
during  the  week  has  the  smallest  right  to  tell  him  where 
he  shall  worship,  or  to  punish  him  for  gambling  in  hells, 
or  tippling  in  cider  cellars.  Surely  we  must  all  feel  that 
it  would  be  the  height  of  absurdity  to  require  Mr.  Fara¬ 
day  and  Mr.  Carlyle  to  subscribe  a  confession  of  faith 
before  they  lecture  ;  and  in  what  does  their  situation 
differ  from  the  situation  of  the  Scotch  professor? 

In  the  peculiar  character  of  the  Scotch  Universities, 
therefore,  I  find  a  strong  reason  for  the  passing  of  this 
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biU.  I  find  a  reason  stronger  still  when  I  look  at  the 
terms  of  the  engagements  which  exist  between  the  Eng¬ 
lish  and  Scotch  nations. 

Some  gentlemen,  I  see,  think  that  I  am  venturing  on 
dangerous  ground.  W e  have  been  told,  in  confident  tones, 
that,  if  we  pass  this  bill,  we  shall  commit  a  gross  breach 
of  public  faith,  we  shall  violate  the  Treaty  of  Union  and 
the  Act  of  Security.  With  equal  confidence,  and  with 
confidence  much  better  grounded,  I  affirm  that  the  Treaty 
of  Union  and  the  Act  of  Security  not  only  do  not  oblige 
us  to  reject  this  bill,  but  do  oblige  us  to  pass  this  bill,  or 
some  bill  nearly  resembling  this. 

This  proposition  seems  to  be  regarded  by  the  Minis¬ 
ters  as  paradoxical  :  but  I  undertake  to  prove  it  by  the 
plainest  and  fairest  argument.  I  shall  resort  to  no 
chicanery.  If  I  did  think  that  the  safety  of  the  Com¬ 
monwealth  required  that  we  should  violate  the  Treaty  of 
Union,  I  would  violate  it  openly,  and  defend  my  con¬ 
duct  on  the  ground  of  necessity.  It  may,  in  an  extreme 
case,  be  our  duty  to  break  our  compacts.  It  never  can 
be  our  duty  to  quibble  them  away.  What  I  say  is  that 
the  Treaty  of  Union,  construed,  not  with  the  subtlety  of 
a  pettifogger,  but  according  to  the  spirit,  binds  us  to 
pass  this  bill  or  some  similar  bill. 

By  the  Treaty  of  Union  it  was  covenanted  that  no 
person  should  be  a  teacher  or  office  bearer  in  the  Scotch 
Universities  who  should  not  declare  that  he  conformed 
to  the  worship  and  polity  of  the  Established  Church  of 
Scotland.  What  Church  was  meant  by  the  two  con¬ 
tracting  parties  ?  What  Church  was  meant,  more  espe¬ 
cially,  by  the  party  to  the  side  of  which  we  ought  always 
to  lean,  I  mean  the  weaker  party?  Surely  the  Church 
established  in  1707,  when  the  Union  took  place.  Is, 
then,  the  Church  of  Scotland  at  the  present  moment  con¬ 
stituted,  on  all  points  which  the  members  of  that  Church 
think  essential,  exactly  as  it  was  constituted  in  1707? 
Most  assuredly  not. 
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Every  person  wlio  knows  anything  of  the  ecclesiastical 
history  of  Scotland  knows  that,  ever  since  the  Keforma- 
tion,  the  great  body  of  the  Presbyterians  of  that  country 
have  held  that  congregations  ought  to  have  a  share  in  the 
appointment  of  their  ministers.  This  principle  is  laid 
down  most  distinctly  in  the  First  Book  of  Discipline, 
drawn  up  by  John  Knox.  It  is  laid  down,  though  not 
quite  so  strongly,  in  the  Second  Book  of  Discipline, 
drawn  up  by  Andrew  Melville.  And  I  beg  gentlemen, 
English  gentlemen,  to  observe  that  in  Scotland  this  is 
not  regarded  as  a  matter  of  mere  expediency.  All 
stanch  Presbyterians  think  that  the  flock  is  entitled, 
jure  divino^  to  a  voice  in  the  appointment  of  the  pastor, 
and  that  to  force  a  pastor  on  a  parish  to  which  he  is  un¬ 
acceptable  is  a  sin  as  much  forbidden  by  the  Word  of 
God  as  idolatry  or  perjury.  I  am  quite  sure  that  I  do 
not  exaggerate  when  I  say  that  the  highest  of  our  high 
churchmen  at  Oxford  cannot  attach  more  importance  to 
episcopal  government  and  episcopal  ordination  than  many 
thousands  of  Scotchmen,  shrewd  men,  respectable  men, 
men  who  fear  God  and  honor  the  Queen,  attach  to  this 
right  of  the  people. 

When,  at  the  time  of  the  Revolution,  the  Presbyterian 
worship  and  discipline  were  established  in  Scotland,  the 
question  of  patronage  was  settled  by  a  compromise,  which 
was  far  indeed  from  satisfying  men  of  extreme  opinions, 
but  which  was  generally  accepted.  An  Act,  passed  at 
Edinburgh  in  1690,  transferred  what  we  should  call  in 
England  the  advowsons  from  the  old  patrons  to  parochial 
councils,  composed  of  the  elders  and  the  Protestant  land- 
owners.  This  system,  however  imperfect  it  might  appear 
to  such  rigid  Covenanters  as  Davie  Deans  and  Gifted 
Gilfillan,  worked  satisfactorily ;  and  the  Scotch  nation 
seems  to  have  been  contented  with  its  ecclesiastical  pol¬ 
ity  when  the  Treaty  of  Union  was  concluded.  By  that 
treaty  the  ecclesiastical  polity  of  Scotland  was  declared 
to  be  unalterable.  Nothing,  therefore,  can  be  more  clear 
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than  that  the  Parliament  of  Great  Britain  was  bound  by 
the  most  sacred  obligations  not  to  revive  those  rights  of 
patronage  which  the  Parliament  of  Scotland  had  abol¬ 
ished. 

But,  Sir,  the  Union  had  not  lasted  five  years  when  our 
ancestors  were  guilty  of  a  great  violation  of  public  faith. 
The  history  of  that  great  fault  and  of  its  consequences  is 
full  of  interest  and  instruction.  The  wrong  was  commit¬ 
ted  hastily,  and  with  contumelious  levity.  The  offenders 
were  doubtless  far  from  foreseeing  that  their  offence 
would  be  visited  on  the  third  and  the  fourth  generation ; 
that  we  should  be  paying  in  1845  the  penalty  of  what 
they  did  in  1712. 

In  1712,  Sir,  the  Whigs,  who  were  the  chief  authors 
of  the  Union,  had  been  driven  from  power.  The  prose¬ 
cution  of  Sacheverell  had  made  them  odious  to  the  na¬ 
tion.  The  general  election  of  1710  had  gone  against 
them.  Tory  statesmen  were  in  office.  Tory  squires 
formed  more  than  five  sixths  of  this  House.  The  party 
which  was  uppermost  thought  that  England  had,  in  1707, 
made  a  bad  bargain,  a  bargain  so  bad  that  it  could  hardly 
be  considered  as  binding.  The  guarantee  so  solemnly  . 
given  to  the  Church  of  Scotland  was  a  subject  of  loud 
and  bitter  complaint.  The  Ministers  hated  that  Church 
much ;  and  their  chief  supporters,  the  country  gentlemen 
and  country  clergymen  of  England,  hated  it  still  more. 
Numerous  petty  insults  were  offered  to  the  opinions,  or, 
if  you  please,  the  prejudices  of  the  Presbyterians.  At 
length  it  was  determined  to  go  further,  and  to  restore  to 
the  old  patrons  those  rights  which  had  been  taken  away 
in  1690.  A  bill  was  brought  into  this  House,  the  history 
of  which  you  may  trace  in  our  Journals.  Some  of  the 
entries  are  very  significant.  In  spite  of  all  remonstrances 
the  Tory  majority  would  not  hear  of  delay.  The  Whig 
minority  struggled  hard,  appealed  to  the  Act  of  Union 
and  the  Act  of  Security,  and  insisted  on  having  both 
those  Acts  read  at  the  table.  The  bill  passed  this  House, 
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however,  before  the  people  of  Scotland  knew  that  it  had 
been  brought  in.  For  there  were  then  neither  reporters 
nor  railroads;  and  intelligence  from  Westminster  was 
longer  in  travelling  to  Cambridge  than  it  now  is  in  trav¬ 
elling  to  Aberdeen.  The  bill  was  in  the  House  of  Lords 
before  the  Church  of  Scotland  could  make  her  voice 
heard.  Then  came  a  petition  from  a  committee  ap¬ 
pointed  by  the  General  Assembly  to  watch  over  the  in¬ 
terests  of  religion  while  the  General  Assembly  itself  was 
not  sitting.  The  first  name  attached  to  that  petition  is 
the  name  of  Principal  Car  stairs,  a  man  who  had  stood 
high  in  the  esteem  and  favor  of  William  the  Third,  and 
who  had  borne  a  chief  part  in  establishing  the  Presbyte¬ 
rian  Church  in  Scotland.  Carstairs  and  his  colleagues 
appealed  to  the  Act  of  Union,  and  implored  the  peers 
not  to  violate  that  Act.  But  party  spirit  ran  high ;  pub¬ 
lic  faith  was  disregarded;  patronage  was  restored.  To 
that  breach  of  the  Treaty  of  Union  are  to  be  directly 
ascribed  all  the  schisms  that  have  since  rent  the  Church 
of  Scotland. 

I  will  not  detain  the  House  by  giving  a  minute  account 
of  those  schisms.  It  is  enough  to  say  that  the  law  of 
patronage  produced,  first  the  secession  of  1733  and  the 
establishment  of  the  Associate  Synod,  then  the  secession 
of  1752  and  the  establishment  of  the  Belief  Synod,  and 
finally  the  great  secession  of  1843  and  the  establishment 
of  the  Free  Church.  Only  two  years  have  elapsed  since 
we  saw,  with  mingled  admiration  and  pity,  a  spectacle 
worthy  of  the  best  ages  of  the  Church.  Four  hundred 
and  seventy  ministers  resigned  their  stipends,  quitted 
their  manses,  and  went  forth  committing  themselves, 
their  wives,  their  children,  to  the  care  of  Providence. 
Their  congregations  followed  them  by  thousands,  and 
listened  eagerly  to  the  Word  of  Life  in  tents,  in  barns, 
or  on  those  hills  and  moors  where  the  stubborn  Presbyte¬ 
rians  of  a  former  generation  had  prayed  and  sung  their 
psalms  in  defiance  of  the  boot  of  Lauderdale  and  of  the 
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sword  of  Dundee.  The  rich  gave  largely  of  their  riches. 
The  poor  contributed  with  the  spirit  of  her  who  put  her 
two  mites  into  the  treasury  of  Jerusalem.  Meanwhile, 
in  all  the  churches  of  large  towns,  of  whole  counties, 
the  established  clergy  were  preaching  to  empty  benches. 
And  of  these  secessions  every  one  may  be  distinctly 
traced  to  that  violation  of  the  Treaty  of  Union  which 
was  committed  in  1712. 

This,  Sir,  is  the  true  history  of  dissent  in  Scotland; 
and,  this  being  so,  how  can  any  man  have  the  front  to 
invoke  the  Treaty  of  Union  and  the  Act  of  Security 
against  those  who  are  devotedly  attached  to  that  system 
which  the  Treaty  of  Union  and  the  Act  of  Security  were 
designed  to  protect,  and  who  are  seceders  only  because 
the  Treaty  of  Union  and  the  Act  of  Security  have  been 
infringed?  I  implore  gentlemen  to  reflect  on  the  man¬ 
ner  in  which  they  and  their  fathers  have  acted  towards 
the  Scotch  Presbyterians.  First  you  bind  yourselves  by 
the  most  solemn  obligations  to  maintain  unaltered  their 
Church  as  it  was  constituted  in  1707.  Five  years  later 
you  alter  the  constitution  of  their  Church  in  a  point  re¬ 
garded  by  them  as  essential.  In  consequence  of  your' 
breach  of  faith  secession  after  secession  takes  place,  till 
at  length  the  Church  of  the  State  ceases  to  be  the  Church 
of  the  people.  Then  you  begin  to  be  squeamish.  Then 
those  articles  of  the  Treaty  of  Union  which,  when  they 
really  were  obligatory,  you  outrageously  violated,  now 
when  they  are  no  longer  obligatory,  now  when  it  is  no 
longer  in  your  power  to  observe  them  according  to  the 
spirit,  are  represented  as  inviolable.  You  first,  by  break¬ 
ing  your  word,  turn  hundreds  of  thousands  of  Church¬ 
men  into  Dissenters ;  and  then  you  punish  them  for  being 
Dissenters,  because,  forsooth,  you  never  break  your  word. 
If  your  consciences  really  are  so  tender,  why  do  you  not 
repeal  the  Act  of  1712  ?  Why  do  you  not  put  the  Church 
of  Scotland  back  into  the  same  situation  in  which  she 
was  in  1707?  We  have  had  occasion  more  than  once  in 
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the  course  of  this  session  to  admire  the  casuistical  skill 
of  Her  Majesty’s  Ministers.  But  I  must  say  that  even 
their  scruple  about  slave-grown  sugar,  though  that  scruple 
is  the  laughing  stock  of  all  Europe  and  all  America,  is 
respectable  when  compared  with  their  scruple  about  the 
Treaty  of  Union.  Is  there  the  slightest  doubt  that  every 
compact  ought  to  be  construed  according  to  the  sense  in 
which  it  was  understood  by  those  who  made  it?  And  is 
there  the  slightest  doubt  as  to  the  sense  in  which  the 
compact  between  England  and  Scotland  was  understood 
by  those  who  made  it?  Suppose  that  we  could  call  up 
from  their  graves  the  Presbyterian  divines  who  then  sat 
in  the  General  Assembly.  Suppose  that  we  could  call 
up  Carstairs;  that  we  could  call  up  Boston,  the  author 
of  the  Fourfold  State;  that  we  could  relate  to  them  the 
history  of  the  ecclesiastical  revolutions  which  have,  since 
their  time,  taken  place  in  Scotland;  and  that  we  could 
then  ask  them,  “Is  the  Established  Church,  or  is  the 
Free  Church,  identical  with  the  Church  which  existed  at 
the  time  of  the  Union?”  Is  it  not  quite  certain  what 
their  answer  would  be?  They  would  say,  “Our  Church, 
the  Church  which  you  promised  to  maintain  unalterable, 
was  not  the  Church  which  you  protect,  but  the  Church 
which  you  oppress.  Our  Church  was  the  Church  of 
Chalmers  and  Brewster,  not  the  Church  of  Brice  and 
Muir.” 

It  is  true.  Sir,  that  the  Presbyterian  dissenters  are  not 
the  only  dissenters  whom  this  bill  will  relieve.  By  the 
law,  as  it  now  stands,  all  persons  who  refuse  to  declare 
their  approbation  of  the  synodical  polity,  that  is  to  say, 
all  persons  who  refuse  to  declare  that  they  consider  epis¬ 
copal  government  and  episcopal  ordination  as,  at  least, 
matters  altogether  indifferent,  are  incapable  of  holding 
academical  office  in  Scotland.  Now,  Sir,  will  any  gen¬ 
tleman  who  loves  the  Church  of  England  vote  for  main¬ 
taining  this  law?  If,  indeed,  he  were  bound  by  public 
faith  to  maintain  this  law,  I  admit  that  he  would  have 
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no  choice.  But  I  have  proved,  unless  I  greatly  deceive 
myself,  that  he  is  not  bound  by  public  faith  to  maintain 
this  law.  Can  he,  then,  conscientiously  support  the 
Ministers  to-night  ?  If  he  votes  with  them,  he  votes  for 
persecuting  what  he  himself  believes  to  be  the  truth. 
He  holds  out  to  the  members  of  his  own  Church  lures  to 
tempt  them  to  renounce  that  Church,  and  to  join  them¬ 
selves  to  a  Church  which  he  considers  as  less  pure.  We 
may  differ  as  to  the  propriety  of  imposing  penalties  and 
disabilities  on  heretics.  But  surely  we  shall  agree  in 
thinking  that  we  ought  not  to  punish  men  for  orthodoxy. 

I  know.  Sir,  that  there  are  many  gentlemen  who  dis¬ 
like  innovation  merely  as  innovation,  and  would  be  glad 
always  to  keep  things  as  they  are  now.  Even  to  this 
class  of  persons  I  will  venture  to  appeal.  I  assure  them 
that  we  are  not  the  innovators.  I  assure  them  that  our 
object  is  to  keep  things  as  they  are  and  as  they  have  long 
been.  In  form,  I  own,  we  are  proposing  a  change ;  but 
in  truth  we  are  resisting  a  change.  The  question  really 
is,  not  whether  we  shall  remove  old  tests,  but  whether 
-we  shall  impose  new  ones.  The  law  which  we  seek  to 
repeal  has  long  been  obsolete.  So  completely  have  the  *' 
tests  been  disused  that,  only  the  other  day,  the  right 
honorable  Baronet,  the  Secretary  for  the  Home  Depart¬ 
ment,  when  speaking  in  favor  of  the  Irish  Colleges  Bill, 
told  us  that  the  government  was  not  making  a  rash  ex¬ 
periment.  “Our  plan,”  he  said,  “has  already  been  tried 
at  Edinburgh  and  has  succeeded.  At  Edinburgh  the 
tests  have  been  disused  near  a  hundred  years.”  As  to 
Glasgow,  the  gentlemen  opposite  can  give  us  full  infor¬ 
mation  from  their  own  experience.  For  there  are  at 
least  three  members  of  the  Cabinet  who  have  been  Lords 
Rectors :  the  First  Lord  of  the  Treasury,  and  the  Secre¬ 
taries  for  the  Home  Department  and  the  Colonial  Depart¬ 
ment.  They  never  took  the  test.  They  probably  would 
not  have  taken  it;  for  they  are  all  Episcopalians.  In 
fact,  they  belong  to  the  very  class  which  the  test  was 
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especially  meant  to  exclude.  The  test  was  not  meant  to 
exclude  Presbyterian  dissenters ;  for  the  Presbyterian 
Church  was  not  yet  rent  by  any  serious  schism.  Nor 
was  the  test  meant  to  exclude  the  Koman  Catholics ;  for 
against  the  Koman  Catholics  there  was  already  abundant 
security.  The  Protestant  Episcopalian  was  the  enemy 
against  whom  it  was,  in  1707,  thought  peculiarly  neces¬ 
sary  to  take  precautions.  That  those  precautions  have 
long  been  disused  the  three  members  of  the  Cabinet 
whom  I  mentioned  can  certify. 

On  a  sudden  the  law,  which  had  long  slept  a  deep 
sleep,  has  been  awakened,  stirred  up,  and  put  into  vigor¬ 
ous  action.  These  obsolete  tests  are  now,  it  seems,  to 
be  exacted  with  severity.  And  why?  Simply  because 
an  event  has  taken  place  which  makes  them  ten  times  as 
unjust  and  oppressive  as  they  would  have  been  formerly. 
They  were  not  required  while  the  Established  Church 
was  the  Church  of  the  majority.  They  are  to  be  required 
solely  because  a  secession  has  taken  place  which  has  made 
the  Established  Church  the  Church  of  the  minority. 
While  they  could  have  done  little  mischief  they  were 
suffered  to  lie  neglected.  They  are  now  to  be  used,  be¬ 
cause  a  time  has  come  at  which  they  cannot  be  used  with¬ 
out  fatal  consequences. 

It  is  impossible  for  me  to  speak  without  indignation  of 
those  who  have  taken  the  lead  in  the  work  of  persecution. 
Yet  I  must  give  them  credit  for  courage.  They  have 
selected  as  their  object  of  attack  no  less  a  man  than  Sir 
David  Brewster,  Principal  of  the  University  of  St.  An¬ 
drews.  I  hold  in  my  hand  the  libel,  as  it  is  technically 
called,  in  which  a  Presbytery  of  the  Established  Church 
demands  that  Sir  David,  for  the  crime  of  adhering  to 
that  ecclesiastical  polity  which  was  guaranteed  to  his 
country  by  the  Act  of  Union,  shall  be  “removed  from 
his  office,  and  visited  with  such  other  censure  or  punish¬ 
ment  as  the  laws  of  the  Church  enjoin,  for  the  glory  of 
God,  the  safety  of  the  Church,  and  the  prosperity  of  the 
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University,  and  to  deter  others  holding  the  same  impor¬ 
tant  office  from  committing  the  like  offence  in  all  time 
coming,  hut  that  others  may  hear  and  fear  the  danger 
and  detriment  of  following  divisive  courses.”  Yes;  for 
the  glory  of  God,  the  safety  of  the  Church,  and  the  pro¬ 
sperity  of  the  University.  What  right,  Sir,  have  the 
authors  of  such  an  instrument  as  this  to  raise  their  voices 
against  the  insolence  and  intolerance  of  the  Vatican? 
The  glory  of  God !  As  to  that,  I  will  only  say  that  this 
is  not  the  first  occasion  on  which  the  glory  of  God  has 
been  made  a  pretext  for  the  injustice  of  man.  The  safety 
of  the  Church !  Sir,  if  —  which  God  forbid  !  —  that 
Church  is  really  possessed  by  the  evil  spirit  which  ac¬ 
tuates  this  Presbytery;  if  that  Church,  having  recently 
lost  hundreds  of  able  ministers  and  hundreds  of  thou¬ 
sands  of  devout  hearers,  shall,  instead  of  endeavoring, 
by  meekness  and  by  redoubled  diligence,  to  regain  those 
whom  she  has  estranged,  give  them  new  provocation ;  if 
she  shall  sharpen  against  them  an  old  law  the  edge  of 
which  has  long  rusted  off,  and  which,  when  it  was  first 
made,  was  made  not  for  her  defence,  but  for  theirs;  then 
I  pronounce  the  days  of  that  Church  numbered.  As  to 
the  prosperity  of  the  University,  is  there  a  corner  of 
Europe  where  men  of  science  will  not  laugh  when  they 
hear  that  the  prosperity  of  the  University  of  St.  Andrews 
is  to  be  promoted  by  expelling  Sir  David  Brewster  on 
account  of  a  theological  squabble?  The  Professors  of 
Edinburgh  know  better  than  this  Presbytery  how  the 
prosperity  of  a  seat  of  learning  is  to  be  promoted.  There 
the  Academic  Senate  is  almost  unanimous  in  favor  of  the 
bill.  And  indeed  it  is  quite  certain  that,  unless  this  bill, 
or  some  similar  bill,  be  passed,  a  new  college  will  soon 
be  founded  and  endowed  with  that  munificence  of  which 
the  history  of  the  Free  Church  furnishes  so  many  exam¬ 
ples.  From  the  day  on  which  such  a  university  arises, 
the  old  universities  must  decline.  Now,  they  are  practi¬ 
cally  national,  and  not  sectarian,  institutions.  And  yet, 
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even  now,  the  emoluments  of  a  professorship  are  so  much 
smaller  than  those  which  ability  and  industry  can  obtain 
in  other  ways,  that  it  is  difficult  to  find  eminent  men  to 
fill  the  chairs.  And  if  there  be  this  difficulty  now,  when 
students  of  all  religious  persuasions  attend  the  lectures, 
what  is  likely  to  happen  when  all  the  members  of  the 
Free  Church  go  elsewhere  for  instruction  ?  If  there  be 
this  difficulty  when  you  have  all  the  world  to  choose  pro¬ 
fessors  from,  what  is  likely  to  happen  when  your  choice 
is  narrowed  to  less  than  one  half  of  Scotland  ?  As  the 
professorships  become  poorer,  the  professors  will  become 
less  competent.  As  the  professors  become  less  compe¬ 
tent,  the  classes  will  become  thinner.  As  the  classes 
become  thinner,  the  professorships  will  again  become 
poorer.  The  decline  will  become  rapid  and  headlong. 
In  a  short  time  the  lectures  will  be  delivered  to  empty 
rooms:  the  grass  will  grow  in  the  courts;  and  men  not 
fit  to  be  village  dominies  will  occupy  the  chairs  of  Adam 
Smith  and  Dugald  Stewart,  of  Reid  and  Black,  of  Play¬ 
fair  and  Jamieson. 

How  do  Her  Majesty’s  Ministers  like  such  a  prospect 
as  this?  Already  they  have,  whether  by  their  fault  or 
their  misfortune  I  will  not  now  inquire,  secured  for  them¬ 
selves  an  unenviable  place  in  the  history  of  Scotland. 
Their  names  are  already  inseparably  associated  with  the 
disruption  of  her  Church.  Are  those  names  to  be  as 
inseparably  associated  with  the  ruin  of  her  Universities? 

If  the  government  were  consistent  in  error,  some  re¬ 
spect  might  be  mingled  with  our  disapprobation.  But 
a  government  which  is  guided  by  no  principle ;  a  govern¬ 
ment  which,  on  the  gravest  questions,  does  not  know  its 
own  mind  twenty -four  hours  together;  a  government 
which  is  against  tests  at  Cork,  and  for  tests  at  Glasgow, 
against  tests  at  Belfast,  and  for  tests  at  Edinburgh, 
against  tests  on  the  Monday,  for  them  on  the  Wednes- 
day,  against  them  again  on  the  Thursday,  —  how  can 
such  a  government  command  esteem  or  confidence?  How 
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can  the  Ministers  wonder  that  their  uncertain  and  capri¬ 
cious  liberality  fails  to  obtain  the  applause  of  the  liberal 
party?  What  right  have  they  to  complain  if  they  lose 
the  confidence  of  half  the  nation  without  gaining  the 
confidence  of  the  other  half? 

But  I  do  not  speak  to  the  government.  I  speak  to  the 
House.  I  appeal  to  those  who,  on  Monday  last,  voted 
with  the  Ministers  against  the  test  proposed  by  the  hon¬ 
orable  Baronet  the  Member  for  North  Devon.  I  know 
what  is  due  to  party  ties.  But  there  is  a  mire  so  black 
and  so  deep  that  no  leader  has  a  right  to  drag  his  follow¬ 
ers  through  it.  It  is  only  forty-eight  hours  since  honor¬ 
able  gentlemen  were  brought  down  to  the  House  to  vote 
against  requiring  the  professors  in  the  Irish  Colleges  to 
make  a  declaration  of  belief  in  the  Gospel :  and  now  the 
same  gentlemen  are  expected  to  come  down  and  to  vote 
that  no  man  shall  be  a  professor  in  a  Scottish  College 
who  does  not  declare  himself  a  Calvinist  and  a  Presbyte¬ 
rian.  Flagrant  as  is  the  injustice  with  which  the  Minis¬ 
ters  have  on  this  occasion  treated  Scotland,  the  injustice 
with  which  they  have  treated  their  own  supporters  is 
more  flagrant  still.  I  call  on  all  who  voted  with  the 
government  on  Monday  to  consider  whether  they  can 
consistently  and  honorably  vote  with  the  government  to¬ 
night:  I  call  on  all  members  of  the  Church  of  England 
to  ponder  well  before  they  make  it  penal  to  be  a  member 
of  the  Church  of  England;  and,  lastly,  I  call  on  every 
man  of  every  sect  and  party  who  loves  science  and  letters, 
who  is  solicitous  for  the  public  tranquillity,  who  respects 
the  public  faith,  to  stand  by  us  in  this  our  hard  struggle 
to  avert  the  ruin  which  threatens  the  Universities  of  Scot¬ 
land.  I  move  that  this  bill  be  now  read  a  second  time. 
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Edinburgh,  December  2,  1845 

The  following  Speech  was  delivered  at  a  public  meeting  held  at 
Edinburgh  on  the  second  of  December,  1845,  for  the  purpose 
of  petitioning  Her  Majesty  to  open  the  ports  of  the  United 
Kingdom  for  the  free  admission  of  corn  and  other  food. 

My  Lord  Provost  and  Gentlemen,  — 

You  will,  I  hope,  believe  that  I  am  deeply  sensible  of 
the  kindness  with  which  you  have  received  me.  I  only 
beg  that  you  will  continue  to  extend  your  indulgence  to 
me,  if  it  should  happen  that  my  voice  should  fail  me  in 
the  attempt  to  address  you.  I  have  thought  it  my  duty 
to  obey  your  summons,  though  I  am  hardly  equal  to  the 
exertion  of  public  speaking,  and  though  I  am  so  situated 
that  I  can  pass  only  a  few  hours  among  you.  But  it 
seemed  to  me  that  this  was  not  an  ordinary  meeting  or 
an  ordinary  crisis.  It  seemed  to  me  that  a  great  era 
had  arrived,  and  that,  at  such  a  conjuncture,  you  were 
entitled  to  know  the  opinions  and  intentions  of  one  who 
has  the  honor  of  being  your  representative. 

With  respect  to  the  past,  gentlemen,  I  have  perhaps 
a  little  to  explain,  but  certainly  nothing  to  repent  or  to 
retract.  My  opinions,  from  the  day  on  which  I  entered 
public  life,  have  never  varied.  I  have  always  considered 
the  principle  of  protection  to  agriculture  as  a  vicious 
principle.  I  have  always  thought  that  this  vicious  prin¬ 
ciple  took,  in  the  Act  of  1815,  in  the  Act  of  1828,  and 
in  the  Act  of  1842,  a  singularly  vicious  form.  This  I 
declared  twelve  years  ago,  when  I  stood  for  Leeds :  this 
I  declared  in  May,  1839,  when  I  first  presented  myself 
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before  you;  and  when,  a  few  months  later,  Lord  Mel¬ 
bourne  invited  me  to  become  a  member  of  his  govern¬ 
ment,  I  distinctly  told  him  that,  in  office  or  out  of  office, 
I  must  vote  for  the  total  repeal  of  the  corn  laws. 

But  in  the  year  1841  a  very  peculiar  crisis  arrived. 
There  was  reason  to  hope  that  it  might  be  possible  to 
effect  a  compromise,  which  would  not  indeed  wholly  re¬ 
move  the  evils  inseparable  from  a  system  of  protection, 
but  which  would  greatly  mitigate  them.  There  were 
some  circumstances  in  the  financial  situation  of  the  coun¬ 
try  which  led  those  who  were  then  the  advisers  of  the 
Crown  to  hope  that  they  might  be  able  to  get  rid  of  the 
sliding  scale,  and  to  substitute  for  it  a  moderate  fixed 
duty.  W  e  proposed  a  duty  of  eight  shillings  a  quarter 
on  wheat.  The  Parliament  refused  even  to  consider  our 
plan.  Her  Majesty  appealed  to  the  people.  I  presented 
myself  before  you ;  and  you  will  bear  me  witness  that  I 
disguised  nothing.  I  said,  “I  am  for  a  perfectly  free 
trade  in  corn :  but  I  think  that,  situated  as  we  are,  we 
should  do  well  to  consent  to  a  compromise.  If  you  re¬ 
turn  me  to  Parliament,  I  shall  vote  for  the  eight-shilling 
duty.  It  is  for  you  to  determine  whether,  on  those  terms, 
you  will  return  me  or  not.”  You  agreed  with  me.  You 
sent  me  back  to  the  House  of  Commons  on  the  distinct 
understanding  that  I  was  to  vote  for  the  plan  proposed 
by  the  government  of  which  I  was  a  member.  As  soon 
as  the  new  Parliament  met,  a  change  of  administration 
took  place.  But  it  seemed  to  me  that  it  was  my  duty 
to  support,  when  out  of  place,  that  proposition  to  which 
I  had  been  a  party  when  I  was  in  place.  I  therefore  did 
not  think  myself  justified  in  voting  for  a  perfectly  free 
trade,  till  Parliament  had  decided  against  our  fixed  duty, 
and  in  favor  of  Sir  Robert  Peel’s  new  sliding  scale.  As 
soon  as  that  decision  had  been  pronounced,  I  conceived 
that  I  was  no  longer  bound  by  the  terms  of  the  compro¬ 
mise  which  I  had,  with  many  misgivings,  consented  to 
offer  to  the  agriculturists,  and  which  the  agriculturists 
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had  refused  to  accept.  I  have  ever  since  voted  in  favor 
of  every  motion  which  has  been  made  for  the  total  aboli¬ 
tion  of  the  duties  on  corn. 

There  has  been,  it  is  true,  some  difference  of  opinion 
between  me  and  some  of  you.  We  belonged  to  the  same 
camp ;  but  we  did  not  quite  agree  as  to  the  mode  of  car¬ 
rying  on  the  war.  I  saw  the  immense  strength  of  the 
interests  which  were  arrayed  against  us.  I  saw  that  the 
corn  monopoly  would  last  forever  if  those  who  defended 
it  were  united,  while  those  who  assailed  it  were  divided. 
I  saw  that  many  men  of  distinguished  abilities  and  patri¬ 
otism,  such  men  as  Lord  John  Russell,  Lord  Howick, 
Lord  Morpeth,  were  unwilling  to  relinquish  all  hope 
that  the  question  might  be  settled  by  a  compromise  such 
as  had  been  proposed  in  1841.  It  seemed  to  me  that 
the  help  of  such  men  was  indispensable  to  us,  and  that, 
if  we  drove  from  us  such  valuable  allies,  we  should  be 
unable  to  contend  against  the  common  enemy.  Some  of 
you  thought  that  I  was  timorous,  and  others  that  I  was 
misled  by  party  spirit  or  by  personal  friendship.  I  still 
think  that  I  judged  rightly.  But  I  will  not  now  argue 
the  question.  It  has  been  set  at  rest  forever,  and  in  the 
best  possible  way.  It  is  not  necessary  for  us  to  consider 
what  relations  we  ought  to  maintain  with  the  party  which 
is  for  a  moderate  fixed  duty.  That  party  has  disappeared. 
Time,  and  reflection,  and  discussion,  have  produced  their 
natural  effect  on  minds  eminently  intelligent  and  candid. 
No  intermediate  shades  of  opinion  are  now  left.  There 
is  no  twilight.  The  light  has  been  divided  from  the 
darkness.  Two  parties  are  ranged  in  battle  array  against 
each  other.  There  is  the  standard  of  monopoly.  Here 
is  the  standard  of  free  trade ;  and  by  the  standard  of  free 
trade  I  pledge  myself  to  stand  firmly. 

Gentlemen,  a  resolution  has  been  put  into  my  hands 
which  I  shall  move  with  the  greatest  pleasure.  That 
resolution  sets  forth  in  emphatic  language  a  truth  of  the 
highest  importance,  namely,  that  the  present  corn  laws 
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press  with  especial  severity  on  the  poor.  There  was  a 
time,  gentlemen,  when  politicians  were  not  ashamed  to 
defend  the  corn  laws  merely  as  contrivances  for  putting 
the  money  of  the  many  into  the  pockets  of  the  few. 
W e  must  —  so  these  men  reasoned  —  have  a  powerful  and 
opulent  class  of  grandees :  that  we  may  have  such  gran¬ 
dees,  the  rent  of  land  must  be  kept  up:  and  that  the 
rent  of  land  may  be  kept  up,  the  price  of  bread  must  be 
kept  up.  There  may  still  be  people  who  think  thus: 
but  they  wisely  keep  their  thoughts  to  themselves.  No¬ 
body  now  ventures  to  say  in  public  that  ten  thousand 
families  ought  to  be  put  on  short  allowance  of  food  in 
order  that  one  man  may  have  a  fine  stud  and  a  fine  pic¬ 
ture  gallery.  Our  monopolists  have  changed  their  ground. 
They  have  abandoned  their  old  argument  for  a  new  argu¬ 
ment  much  less  invidious,  but,  I  think,  rather  more  ab¬ 
surd.  They  have  turned  philanthropists.  Their  hearts 
bleed  for  the  misery  of  the  poor  laboring  man.  They 
constantly  tell  us  that  the  cry  against  the  corn  laws  has 
been  raised  by  capitalists;  that  the  capitalist  wishes  to 
enrich  himself  at  the  expense  both  of  the  landed  gentry 
and  of  the  working  people ;  that  every  reduction  of  the 
price  of  food  must  be  followed  by  a  reduction  of  the 
wages  of  labor;  and  that,  if  bread  should  cost  only  half 
what  it  now  costs,  the  peasant  and  the  artisan  would 
be  sunk  in  wretchedness  and  degradation,  and  the  only 
gainers  would  be  the  mill  owners  and  the  money  changers. 
It  is  not  only  by  landowners,  it  is  not  only  by  Tories, 
that  this  nonsense  has  been  talked.  We  have  heard  it 
from  men  of  a  very  different  class,  from  demagogues  who 
wish  to  keep  up  the  corn  laws,  merely  in  order  that  the 
corn  laws  may  make  the  people  miserable,  and  that  mis¬ 
ery  may  make  the  people  turbulent.  You  know  how 
assiduously  those  enemies  of  all  order  and  all  property 
have  labored  to  deceive  the  workingman  into  a  belief  that 
cheap  bread  would  be  a  curse  to  him.  Nor  have  they 
always  labored  in  vain.  You  remember  that  once,  even 
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in  this  great  and  enlightened  city,  a  public  meeting  called 
to  consider  the  corn  laws  was  disturbed  by  a  deluded 
populace.  Now,  for  my  own  part,  whenever  I  hear 
bigots  who  are  opposed  to  all  reform,  and  anarchists  who 
are  bent  on  universal  destruction,  join  in  the  same  cry, 

I  feel  certain  that  it  is  an  absurd  and  mischievous  cry; 
and  surely  never  was  there  a  cry  so  absurd  and  mischiev¬ 
ous  as  this  cry  against  cheap  loaves.  It  seems  strange  ‘ 
that  Conservatives,  people  who  profess  to  hold  new  theo¬ 
ries  in  abhorrence,  people  who  are  always  talking  about 
the  wisdom  of  our  ancestors,  should  insist  on  our  receiv¬ 
ing  as  an  undoubted  truth  a  strange  paradox  never  heard 
of  from  the  creation  of  the  world  till  the  nineteenth  cen¬ 
tury.  Begin  with  the  most  ancient  book  extant,  the 
Book  of  Genesis,  and  come  down  to  the  parliamentary 
debates  of  1815;  and  I  will  venture  to  say  that  you  will 
find  that,  on  this  point,  the  party  which  affects  profound 
reverence  for  antiquity  and  prescription  has  against  it 
the  unanimous  voice  of  thirty -three  centuries.  If  there 
be  anything  in  which  all  peoples,  nations,  and  languages, 
Jews,  Greeks,  Romans,  Italians,  Frenchmen,  English¬ 
men,  have  agreed,  it  has  been  this,  that  the  dearness  of 
food  is  a  great  evil  to  the  poor.  Surely,  the  arguments 
which  are  to  counterbalance  such  a  mass  of  authority 
ought  to  be  weighty.  What,  then,  are  those  arguments? 

I  know  of  only  one.  If  any  gentleman  is  acquainted 
with  any  other,  I  wish  that  he  would  communicate  it  to 
us ;  and  I  will  engage  that  he  shall  have  a  fair  and  full 
hearing.  The  only  argument  that  I  know  of  is  this,  that 
there  are  some  countries  in  the  world  where  food  is 
cheaper  than  in  England,  and  where  the  people  are  more 
miserable  than  in  England.  Bengal  has  been  mentioned. 
But  Poland  is  the  favorite  case.  Whenever  we  ask  why 
there  should  not  be  a  free  trade  in  corn  between  the  Vis¬ 
tula  and  the  Thames,  the  answer  is,  “Do  you  wish  our 
laborers  to  be  reduced  to  the  condition  of  the  peasants  of 
the  Vistula?”  Was  such  reasoning  ever  heard  before? 
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See  how  readily  it  may  be  turned  against  those  who  use 
it.  Corn  is  cheaper  at  Cincinnati  than  here;  but  the 
wages  of  the  laborer  are  much  higher  at  Cincinnati  than 
here:  therefore,  the  lower  the  price  of  food,  the  higher 
the  wages  will  be.  This  reasoning  is  just  as  good  as  the 
reasoning  of  our  adversaries:  that  is  to  say,  it  is  good 
for  nothing.  It  is  not  one  single  cause  that  makes  na¬ 
tions  either  prosperous  or  miserable.  No  friend  of  free 
trade  is  such  an  idiot  as  to  say  that  free  trade  is  the  only 
valuable  thing  in  the  world;  that  religion,  government, 
police,  education,  the  administration  of  justice,  public 
expenditure,  foreign  relations,  have  nothing  whatever  to 
do  with  the  well-being  of  nations;  that  people  sunk  in 
superstition,  slavery,  barbarism,  must  be  happy  if  they 
have  only  cheap  food.  These  gentlemen  take  the  most 
unfortunate  country  in  the  world,  a  country  which,  while 
it  had  an  independent  government,  had  the  very  worst  of 
independent  governments;  the  sovereign  a  mere  phan¬ 
tom;  the  nobles  defying  him  and  quarrelling  with  each 
other;  the  great  body  of  the  population  in  a  state  of 
servitude;  no  middle  class;  no  manufactures;  scarcely 
any  trade,  and  that  in  the  hands  of  Jew  pedlers.  Such 
was  Poland  while  it  was  a  separate  kingdom.  But  for¬ 
eign  invaders  came  down  upon  it.  It  was  conquered: 
it  was  reconquered:  it  was  partitioned:  it  was  reparti¬ 
tioned:  it  is  now  under  a  government  of  which  I  will 
not  trust  myself  to  speak.  This  is  the  country  to  which 
these  gentlemen  go  to  study  the  effect  of  low  prices. 
When  they  wish  to  ascertain  the  .effect  of  high  prices, 
they  take  our  own  country;  a  country  which  has  been 
during  many  generations  the  best  governed  in  Europe; 
a  country  where  personal  slavery  has  been  unknown  dur¬ 
ing  ages;  a  country  which  enjoys  the  blessings  of  a  pure 
religion,  of  freedom,  of  order;  a  country  long  secured 
by  the  sea  against  invasion ;  a  country  in  which  the  old¬ 
est  man  living  has  never  seen  a  foreign  flag  except  as  a 
trophy.  Between  these  two  countries  our  political  phi- 
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losophers  institute  a  comparison.  They  find  the  Briton 
better  off  than  the  Pole;  and  they  immediately  come  to 
the  conclusion  that  the  Briton  is  so  well  off  because  his 
bread  is  dear,  and  the  Pole  so  ill  off  because  his  bread  is 
cheap.  Why,  is  there  a  single  good  which  in  this  way 
I  could  not  prove  to  be  an  evil,  or  a  single  evil  which  I 
could  not  prove  to  be  a  good?  Take  lameness.  I  will 
prove  that  it  is  the  best  thing  in  the  world  to  be  lame : 
for  I  can  show  you  men  who  are  lame,  and  yet  much 
happier  than  many  men  who  have  the  full  use  of  their 
legs.  I  will  prove  health  to  be  a  calamity.  For  I  can 
easily  find  you  people  in  excellent  health  whose  fortunes 
have  been  wrecked,  whose  character  has  been  blasted, 
and  who  are  more  wretched  than  many  invalids.  But  is 
that  the  way  in  which  any  man  of  common  sense  reasons? 
No;  the  question  is:  Would  not  the  lame  man  be  hap¬ 
pier  if  you  restored  to  him  the  use  of  his  limbs  ?  W  ould 
not  the  healthy  man  be  more  wretched  if  he  had  gout 
and  rheumatism  in  addition  to  all  his  other  calamities? 
W ould  not  the  Englishman  be  better  off  if  food  were  as 
cheap  here  as  in  Poland  ?  W ould  not  the  Pole  be  more 
miserable  if  food  were  as  dear  in  Poland  as  here  ?  More 
miserable  indeed  he  would  not  long  be,  for  he  would  be 
dead  in  a  month. 

It  is  evident  that  the  true  way  of  determining  the  ques¬ 
tion  which  we  are  considering,  is  to  compare  the  state  of 
a  society  when  food  is  cheap  with  the  state  of  that  same 
society  when  food  is  dear ;  and  this  is  a  comparison  which 
we  can  very  easily  make.  We  have  only  to  recall  to  our 
memory  what  we  have  ourselves  seen  within  the  last  ten 
years.  Take  the  year  1835.  Food  was  cheap  then;  and 
the  capitalist  prospered  greatly.  But  was  the  laboring 
man  miserable?  On  the  contrary,  it  is  notorious  that 
work  was  plentiful,  that  wages  were  high,  that  the  com¬ 
mon  people  were  thriving  and  contented.  Then  came 
a  change  like  that  in  Pharaoh’s  dream.  The  thin  ears 
had  blighted  the  full  ears;  the  lean  kine  had  devoured 
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the  fat  kine ;  the  days  of  plenty  were  over ;  and  the  days 
of  dearth  had  arrived.  In  1841  the  capitalist  was  doubt¬ 
less  distressed.  But  will  anybody  tell  me  that  the  capi¬ 
talist  was  the  only  sufferer,  or  the  chief  sufferer?  Have 
we  forgotten  what  was  the  condition  of  the  working  peo¬ 
ple  in  that  unhappy  year?  So  visible  was  the  misery  of 
the  manufacturing  towns  that  a  man  of  sensibility  could 
hardly  bear  to  pass  through  them.  Everywhere  he  found 
filth  and  nakedness,  and  plaintive  voices,  and  wasted 
forms,  and  haggard  faces.  Politicians  who  had  never 
been  thought  alarmists  began  to  tremble  for  the  very 
foundations  of  society.  First  the  mills  were  put  on  short 
time.  Then  they  ceased  to  work  at  all.  Then  went  to 
pledge  the  scanty  property  of  the  artisan;  first  his  little 
luxuries,  then  his  comforts,  then  his  necessaries.  The 
hovels  were  stripped  till  they  were  as  bare  as  the  wigwam 
of  a  Dogribbed  Indian.  Alone,  amidst  the  general  mis¬ 
ery,  the  shop  with  the  three  golden  balls  prospered,  and 
was  crammed  from  cellar  to  garret  with  the  clocks  and 
the  tables,  and  the  kettles,  and  the  blankets,  and  the 
Bibles  of  the  poor.  I  remember  well  the  effect  which 
was  produced  in  London  by  the  unwonted  sight  of  the 
huge  pieces  of  cannon  which  were  going  northward  to 
overawe  the  starving  population  of  Lancashire.  Those 
evil  days  passed  away.  Since  that  time  we  have  again 
had  cheap  bread.  The  capitalist  has  been  a  gainer.  It 
was  fit  that  he  should  be  a  gainer.  But  has  he  been  the 
only  gainer?  Will  those  who  are  always  telling  us  that 
the  Polish  laborer  is  worse  off  than  the  English  laborer 
venture  to  tell  us  that  the  English  laborer  was  worse  off 
in  1844  than  in  1841?  Have  we  not  everywhere  seen 
the  goods  of  the  poor  coming  back  from  the  magazine  of 
the  pawnbroker?  Have  we  not  seen  in  the  house  of  the 
workingman,  in  his  clothing,  in  his  very  looks  as  he 
passed  us  in  the  streets,  that  he  was  a  happier  being? 
As  to  his  pleasures,  and  especially  as  to  the  most  inno¬ 
cent,  the  most  salutary,  of  his  pleasures,  ask  your  own 
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most  intelligent  and  useful  fellow  citizen,  Mr.  Robert 
Chambers,  what  sale  popular  books  had  in  the  year  1841, 
and  what  sale  they  had  last  year.  I  am  assured  that,  in 
one  week  of  1845,  the  sums  paid  in  wages  within  twenty 
miles  of  Manchester  exceeded  by  a  million  and  a  half 
the  sums  paid  in  the  corresponding  week  of  1841. 

Gentlemen,  both  the  capitalist  and  the  laborer  have 
been  gainers,  as  they  ought  to  have  been  gainers,  by  the 
diminution  in  the  price  of  bread.  But  there  is  a  third 
party,  which  ought  not  to  have  gained  by  that  diminu¬ 
tion,  and  yet  has  gained  very  greatly  by  it;  and  that 
party  is  Her  Majesty’s  present  government.  It  is  for 
the  interest  of  rulers  that  those  whom  they  rule  should 
be  prosperous.  But  the  prosperity  which  we  have  lately 
enjoyed  was  a  prosperity  for  which  we  were  not  indebted 
to  our  rulers.  It  came  in  spite  of  them.  It  was  pro¬ 
duced  by  the  cheapness  of  that  which  they  had  labored 
to  render  dear.  Under  pretence  of  making  us  independ¬ 
ent  of  foreign  supply,  they  have  established  a  system 
which  makes  us  dependent  in  the  worst  possible  way. 
As  my  valued  friend,  the  Lord  Provost,^  has  justly  said, 
there  is  a  mutual  dependence  among  nations  of  which  we 
cannot  get  rid.  That  Providence  has  assigned  different 
productions  to  different  climates  is  a  truth  with  which 
everybody  is  familiar.  But  this  is  not  all.  Even  in  the 
same  climate  different  productions  belong  to  different 
stages  of  civilization.  As  one  latitude  is  favorable  to 
the  vine  and  another  to  the  sugar  cane,  so  there  is,  in 
the  same  latitude,  a  state  of  society  in  which  it  is  desir¬ 
able  that  the  industry  of  men  should  be  almost  entirely 
directed  towards  the  cultivation  of  the  earth,  and  another 
state  of  society  in  which  it  is  desirable  that  a  large  part 
of  the  population  should  be  employed  in  manufactures. 
No  dependence  can  be  conceived  more  natural,  more  salu¬ 
tary,  more  free  from  everything  like  degradation  than 
the  mutual  dependence  which  exists  between  a  nation 
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which  has  a  boundless  extent  of  fertile  land,  and  a  nation 
which  has  a  boundless  command  of  machinery ;  between 
a  nation  whose  business  is  to  turn  deserts  into  cornfields, 
and  a  nation  whose  business  is  to  increase  tenfold  by 
ingenious  processes  the  value  of  the  fleece  and  of  the 
rude  iron  ore.  Even  if  that  dependence  were  less  bene¬ 
ficial  than  it  is,  we  must  submit  to  it ;  for  it  is  inevitable. 
Make  what  laws  we  will,  we  must  be  dependent  on  other 
countries  for  a  large  part  of  our  food.  That  point  was 
decided  when  England  ceased  to  be  an  exporting  coun¬ 
try.  For,  gentlemen,  it  is  demonstrable  that  none  but 
a  country  which  ordinarily  exports  food  can  be  independ¬ 
ent  of  foreign  supplies.  •  If  a  manufacturer  determines 
to  produce  ten  thousand  pair  of  stockings,  he  will  pro¬ 
duce  the  ten  thousand,  and  neither  more  nor  less.  But 
an  agriculturist  cannot  determine  that  he  will  produce 
ten  thousand  quarters  of  corn,  and  neither  more  nor  less. 
That  he  may  be  sure  of  having  ten  thousand  quarters  in 
a  bad  year,  he  must  sow  such  a  quantity  of  land  that  he 
will  have  much  more  than  ten  thousand  in  a  good  year. 
It  is  evident  that,  if  our  island  does  not  in  ordinary 
years  produce  many  more  quarters  than  we  want,  it  will 
in  bad  years  produce  fewer  quarters  than  we  want.  And 
it  is  equally  evident  that  our  cultivators  will  not  produce 
more  quarters  of  corn  than  we  want,  unless  they  can  ex¬ 
port  the  surplus  at  a  profit.  Nobody  ventures  to  tell  us 
that  Great  Britain  can  be  ordinarily  an  exporting  coun¬ 
try.  It  follows  that  we  must  be  dependent;  and  the 
only  question  is.  Which  is  the  best  mode  of  dependence? 
That  question  it  is  not  difficult  to  answer.  Go  to  Lan¬ 
cashire;  see  that  multitude  of  cities,  some  of  them  equal 
in  size  to  the  capitals  of  large  kingdoms.  Look  at  the 
warehouses,  the  machinery,  the  canals,  the  railways,  the 
docks.  See  the  stir  of  that  hive  of  human  beings  busily 
employed  in  making,  packing,  conveying  stuffs  which 
are  to  be  worn  in  Canada  and  Caffraria,  in  Chili  and 
Java.  You  naturally  ask,  How  is  this  immense  popula- 
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tion,  collected  on  an  area  which  will  not  yield  food  for 
one  tenth  part  of  them,  to  be  nourished?  But  change 
the  scene.  Go  beyond  the  Ohio,  and  there  you  will  see 
another  species  of  industry,  equally  extensive  and  equally 
flourishing.  You  will  see  the  wilderness  receding  fast 
before  the  advancing  tide  of  life  and  civilization,  vast 
harvests  waving  round  the  black  stumps  of  what  a  few 
months  ago  was  a  pathless  forest,  and  cottages,  barns, 
mills,  rising  amidst  the  haunts  of  the  wolf  and  the  bear. 
Here  is  more  than  enough  corn  to  feed  the  artisans  of 
our  thickly  peopled  island;  and  most  gladly  would  the 
grower  of  that  corn  exchange  it  for  a  Sheffield  knife,  a 
Birmingham  spoon,  a  warm  coat  of  Leeds  woollen  cloth, 
a  light  dress  of  Manchester  cotton.  But  this  exchange 
our  rulers  prohibit.  They  say  to  our  manufacturing 
population,  “You  would  willingly  weave  clothes  for  the 
people  of  America,  and  they  would  gladly  sow  wheat  for 
you;  but  we  prohibit  this  intercourse.  We  condemn 
both  your  looms  and  their  ploughs  to  inaction.  We  will 
compel  you  to  pay  a  high  price  for  a  stinted  meal.  We 
will  compel  those  who  would  gladly  be  your  purveyors 
and  your  customers  to  be  your  rivals.  We  will  compel 
them  to  turn  manufacturers  in  self-defence;  and  when, 
in  close  imitation  of  us,  they  impose  high  duties  on  Brit¬ 
ish  goods  for  the  protection  of  their  own  produce,  we 
will,  in  our  speeches  and  dispatches,  express  wonder  and 
pity  at  their  strange  ignorance  of  political  economy.’* 
Such  has  been  the  policy  of  Her  Majesty’s  Ministers; 
but  it  has  not  yet  been  fairly  brought  to  the  trial.  Good 
harvests  have  prevented  bad  laws  from  producing  their 
full  effect.  The  government  has  had  a  run  of  luck;  and 
vulgar  observers  have  mistaken  luck  for  wisdom.  But 
such  runs  of  luck  do  not  last  forever.  Providence  will 
not  always  send  the  rain  and  the  sunshine  just  at  such 
a  time  and  in  such  a  quantity  as  to  save  the  reputation 
of  short-sighted  statesmen.  There  is  too  much  reason  to 
believe  that  evil  days  are  approaching.  On  such  a  sub- 
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ject  it  is  a  sacred  duty  to  avoid  exaggeration;  and  I 
shall  do  so.  I  observe  that  the  writers  —  wretched 
writers  they  are  —  who  defend  the  present  Administra¬ 
tion,  assert  that  there  is  no  probability  of  a  considerable 
rise  in  the  price  of  provisions,  and  that  the  Whigs  and 
the  Anti-Corn-Law  League  are  busily  engaged  in  circu¬ 
lating  false  reports  for  the  vile  purpose  of  raising  a 
panic.  Now,  gentlemen,  it  shall  not  be  in  the  power  of 
anybody  to  throw  any  such  imputation  on  me ;  for  I  shall 
describe  our  prospects  in  the  words  of  the  Ministers 
themselves.  I  hold  in  my  hand  a  letter  in  which  Sir 
Thomas  Freemantle,  Secretary  for  Ireland,  asks  for  in¬ 
formation  touching  the  potato  crop  in  that  country.  His 
words  are  these:  “Her  Majesty’s  government  is  seeking 
to  learn  the  opinion  of  judges  and  well-informed  persons 
in  every  part  of  Ireland  regarding  the  probability  of 
the  supply  being  sufficient  for  the  support  of  the  people 
during  the  ensuing  winter  and  spring,  provided  care  be 
taken  in  preserving  the  stock,  and  economy  used  in  its 
consumption.”  Here,  you  will  observe,  it  is  taken  for 
granted  that  the  supply  is  not  sufficient  for  a  year’s  con¬ 
sumption  :  it  is  taken  for  granted  that,  without  care  and 
economy,  the  supply  will  not  last  to  the  end  of  the 
spring;  and  a  doubt  is  expressed  whether,  with  care  and 
economy,  the  supply  will  last  even  through  the  winter. 
In  this  letter  the  Ministers  of  the  Crown  tell  us  that 
famine  is  close  at  hand;  and  yet,  when  this  letter  was 
written,  the  duty  on  foreign  corn  was  seventeen  shillings 
a  quarter.  Is  it  necessary  to  say  more  about  the  merits 
of  the  sliding  scale?  We  were  assured  that  this  wonder¬ 
ful  piece  of  machinery  would  secure  us  against  all  danger 
of  scarcity.  But  unhappily  we  find  that  there  is  a  hitch; 
the  sliding  scale  will  not  slide :  the  Ministers  are  crying 
“Famine,”  while  the  index  which  they  themselves  de¬ 
vised  is  still  pointing  to  “Plenty.” 

And  thus.  Sir,  I  come  back  to  the  resolution  which  I 
hold  in  my  hand.  A  dear  year  is  before  us.  The  price 
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of  meal  is  already,  I  believe,  half  as  much  again  as  it 
was  a  few  months  ago.  Again,  unhappily,  we  are  able 
to  bring  to  the  test  of  facts  the  doctrine,  that  the  dear¬ 
ness  of  food  benefits  the  laborer  and  injures  only  the 
capitalist.  The  price  of  food  is  rising.  Are  wages  ris¬ 
ing?  On  the  contrary,  they  are  falling.  In  numerous 
districts  the  symptoms  of  distress  are  already  perceptible. 
The  manufacturers  are  already  beginning  to  work  short 
time.  Warned  by  repeated  experience,  they  know  well 
what  is  coming,  and  expect  that  1846  will  be  a  second 
1841. 

If  these  things  do  not  teach  us  wisdom,  we  are  past 
all  teaching.  Twice  in  ten  years  we  have  seen  the  price 
of  corn  go  up ;  and,  as  it  went  up,  the  wages  of  the  la¬ 
boring  classes  went  down.  Twice  in  the  same  period  we 
have  seen  the  price  of  corn  go  down;  and,  as  it  went 
down,  the  wages  of  the  laboring  classes  went  up.  Surely 
such  experiments  as  these  would  in  any  science  be  consid¬ 
ered  as  decisive. 

The  prospect,  gentlemen,  is,  doubtless,  gloomy.  Yet 
it  has  its  bright  part.  I  have  already  congratulated  you 
on  the  important  fact  that  Lord  J ohn  Kussell,  and  those 
who  have  hitherto  acted  on  this  subject  in  concert  with 
him,  have  given  up  all  thoughts  of  a  fixed  duty.  I  have 
to  congratulate  you  on  another  fact  not  less  important. 
I  am  assured  that  the  working  people  of  the  manufactur¬ 
ing  districts  have  at  last  come  to  understand  this  ques¬ 
tion.  The  sharp  discipline  which  they  have  undergone 
has  produced  this’good  effect,  that  they  will  never  again 
listen  to  any  orator  who  shall  have  the  effrontery  to  tell 
them  that  their  wages  rise  and  fall  with  the  price  of  the 
loaf.  Thus  we  shall  go  into  the  contest  under  such  lead¬ 
ing  and  with  such  a  following  as  we  never  had  before. 
The  best  part  of  the  aristocracy  will  be  at  our  head. 
Millions  of  laboring  men,  who  had  been  separated  from 
us  by  the  arts  of  impostors,  will  be  in  our  rear.  So  led 
and  so  followed,  we  may,  I  think,  look  forward  to  vie- 
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tory,  if  not  in  this,  yet  in  the  next  Parliament.  But, 
whether  our  triumph  be  near  or  remote,  I  assure  you  that 
I  shall  not  fail,  as  regards  this  question,  to  prove  myself 
your  true  representative.  I  will  now,  my  Lord,  put  into 
your  hands  this  resolution,  “That  the  present  corn  law 
presses  with  especial  severity  on  the  poorer  classes.” 


THE  TEN  HOUKS  BILL 
Mat  22, 1846 

On  the  twenty-ninth  of  April,  1846,  Mr.  Fielden,  Member  for 
Oldham,  moved  the  second  reading  of  a  bill  for  limiting  the 
labor  of  young  persons  in  factories  to  ten  hours  a  day.  The 
debate  was  adjourned,  and  was  repeatedly  resumed  at  long 
intervals.  At  length  on  the  twenty-second  of  May  the  bill 
was  rejected  by  203  votes  to  193.  On  that  day  the  following 
Speech  was  made. 

It  is  impossible,  Sir,  that  I  can  remain  silent  after  the 
appeal  which  has  been  made  to  me  in  so  pointed  a  man¬ 
ner  by  my  honorable  friend  the  Member  for  Sheffield.^ 
And  even  if  that  appeal  had  not  been  made  to  me,  I 
should  have  been  very  desirous  to  have  an  opportunity  of 
explaining  the  grounds  on  which  I  shall  vote  for  the  sec¬ 
ond  reading  of  this  bill. 

It  is,  I  hope,  unnecessary  for  me  to  assure  my  honor¬ 
able  friend  that  I  utterly  disapprove  of  those  aspersions 
which  have,  both  in  this  House  and  out  of  it,  been 
thrown  on  the  owners  of  factories.  For  that  valuable 
class  of  men  I  have  no  feeling  but  respect  and  good  will. 
I  am  convinced  that  with  their  interests  the  interests 
of  the  whole  community,  and  especially  of  the  laboring 
classes,  are  inseparably  bound  up.  I  can  also  with  per¬ 
fect  sincerity  declare  that  the  vote  which  I  shall  give  to¬ 
night  will  not  be  a  factious  vote.  In  no  circumstances 
indeed  should  I  think  that  the  laws  of  political  hostility 
warranted  me  in  treating  this  question  as  a  party  ques¬ 
tion.  But  at  the  present  moment  I  would  much  rather 
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strengthen  than  weaken  the  hands  of  Her  Majesty’s  Min¬ 
isters.  It  is  by  no  means  pleasant  to  me  to  be  under  the 
necessity  of  opposing  them.  I  assure  them,  I  assure  my 
friends  on  this  side  of  the  House  with  whom  I  am  so 
unfortunate  as  to  differ,  and  especially  my  honorable 
friend  the  Member  for  Sheffield  who  spoke,  I  must  say, 
in  rather  too  plaintive  a  tone,  that  I  have  no  desire  to 
obtain  credit  for  humanity  at  their  expense.  I  fully 
believe  that  their  feeling  towards  the  laboring  people  is 
quite  as  kind  as  mine.  There  is  no  difference  between 
us  as  to  ends:  there  is  an  honest  difference  of  opinion 
as  to  means :  and  we  surely  ought  to  be  able  to  discuss 
the  points  on  which  we  differ  without  one  angry  emotion 
or  one  acrimonious  word. 

The  details  of  the  bill.  Sir,  will  be  more  conveniently 
and  more  regularly  discussed  when  we  consider  it  in 
Committee.  Our  business  at  present  is  with  the  princi¬ 
ple  ;  and  the  principle,  we  are  told  by  many  gentlemen 
of  great  authority,  is  unsound.  In  their  opinion,  neither 
this  bill,  nor  any  other  bill  regulating  the  hours  of  labor, 
can  be  defended.  This,  they  say,  is  one  of  those  matters 
about  which  we  ought  not  to  legislate  at  all :  one  of  those 
matters  which  settle  themselves  far  better  than  any  gov¬ 
ernment  can  settle  them.  Now,  it  is  most  important 
that  this  point  should  be  fully  cleared  up.  W e  certainly 
ought  not  to  usurp  functions  which  do  not  properly  be¬ 
long  to  us :  but,  on  the  other  hand,  we  ought  not  to  abdi¬ 
cate  functions  which  do  properly  belong  to  us.  I  hardly 
know  which  is  the  greater  pest  to  society,  a  paternal 
government,  that  is  to  say,  a  prying,  meddlesome  govern¬ 
ment,  which  intrudes  itself  into  every  part  of  human  life, 
and  which  thinks  that  it  can  do  everything  for  everybody 
better  than  anybody  can  do  anything  for  himself;  or  a 
careless,  lounging  government,  which  suffers  grievances, 
such  as  it  could  at  once  remove,  to  grow  and  multiply, 
and  which  to  all  complaint  and  remonstrance  has  only 
one  answer:  “We  must  let  things  alone:  we  must  let 
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things  take  their  course:  we  must  let  things  find  their 
level.”  There  is  no  more  important  problem  in  politics 
than  to  ascertain  the  just  mean  between  these  two  most 
pernicious  extremes,  to  draw  correctly  the  line  which 
divides  those  cases  in  which  it  is  the  duty  of  the  state  to 
interfere  from  those  cases  in  which  it  is  the  duty  of  the 
state  to  abstain  from  interference.  In  old  times  the 
besetting  sin  of  rulers  was  undoubtedly  an  inordinate 
disposition  to  meddle.  The  lawgiver  was  always  telling 
people  how  to  keep  their  shops,  how  to  till  their  fields, 
how  to  educate  their  children,  how  many  dishes  to  have 
on  their  tables,  how  much  a  yard  to  give  for  the  cloth 
which  made  their  coats.  He  was  always  trying  to  rem¬ 
edy  some  evil  which  did  not  properly  fall  within  his  pro¬ 
vince;  and  the  consequence  was  that  he  increased  the 
evils  which  he  attempted  to  remedy.  He  was  so  much 
shocked  by  the  distress  inseparable  from  scarcity  that  he 
made  statutes  against  forestalling  and  regrating,  and  so 
turned  the  scarcity  into  a  famine.  He  was  so  much 
shocked  by  the  cunning  and  hard-heartedness  of  money 
lenders  that  he  made  laws  against  usury;  and  the  conse¬ 
quence  was  that  the  borrower,  who,  if  he  had  been  left 
unprotected,  would  have  got  money  at  ten  per  cent, 
could  hardly,  when  protected,  get  it  at  fifteen  per  cent. 
Some  eminent  political  philosophers  of  the  last  century 
exposed  with  great  ability  the  folly  of  such  legislation, 
and,  by  doing  so,  rendered  a  great  service  to  mankind. 
There  has  been  a  reaction,  a  reaction  which  has  doubtless 
produced  much  good,  but  which,  like  most  reactions,  has 
not  been  without  evils  and  dangers.  Our  statesmen 
cannot  now  be  accused  of  being  busybodies.  But  I  am 
afraid  that  there  is,  even  in  some  of  the  ablest  and  most 
upright  among  them,  a  tendency  to  the  opposite  fault. 
1  will  give  an  instance  of  what  I  mean.  Fifteen  years 
ago  it  became  evident  that  railroads  would  soon,  in  every 
part  of  the  kingdom,  supersede  to  a  great  extent  the  old 
highways.  The  tracing  of  the  new  routes  which  were  to 
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join  all  the  chief  cities,  ports,  and  naval  arsenals  of  the 
island  was  a  matter  of  the  highest  national  importance. 
But,  unfortunately,  those  who  should  have  acted  for  the 
nation  refused  to  interfere.  Consequently,  numerous 
questions  which  were  really  public,  questions  which  con¬ 
cerned  the  public  convenience,  the  public  prosperity,  the 
public  security,  were  treated  as  private  questions.  That 
the  whole  society  was  interested  in  having  a  good  system 
of  internal  communication  seemed  to  be  forgotten.  The 
speculator  who  wanted  a  large  dividend  on  his  shares, 
the  landowner  who  wanted  a  large  price  for  his  acres, 
obtained  a  full  hearing.  But  nobody  applied  to  be  heard 
on  behalf  of  the  community.  The  effects  of  that  great 
error  we  feel,  and  we  shall  not  soon  cease  to  feel.  Un¬ 
less  I  am  greatly  mistaken,  we  are  in  danger  of  commit¬ 
ting  to-night  an  error  of  the  same  kind.  The  honorable 
Member  for  Montrose^  and  my  honorable  friend  the 
Member  for  Sheffield  think  that  the  question  before  us 
is  merely  a  question  between  the  old  and  the  new  theories 
of  commerce.  They  cannot  understand  how  any  friend 
of  free  trade  can  wish  the  Legislature  to  interfere  be¬ 
tween  the  capitalist  and  the  laborer.  They  say,  “You 
do  not  make  a  law  to  settle  the  price  of  gloves,  or  the 
texture  of  gloves,  or  the  length  of  credit  which  the  glover 
shall  give.  You  leave  it  to  him  to  determine  whether  he 
will  charge  high  or  low  prices,  whether  he  will  use 
strong  or  flimsy  materials,  whether  he  will  trust  or  insist 
on  ready  money.  You  acknowledge  that  these  are  mat¬ 
ters  which  he  ought  to  be  left  to  settle  with  his  customers, 
and  that  we  ought  not  to  interfere.  It  is  possible  that 
he  may  manage  his  shop  ill.  But  it  is  certain  that  we 
shall  manage  it  ill.  On  the  same  grounds  on  which  you 
leave  the  seller  of  gloves  and  the  buyer  of  gloves  to  make 
their  own  contract,  you  ought  to  leave  the  seller  of  labor 
and  the  buyer  of  labor  to  make  their  own  contract.” 

I  have  a  great  respect.  Sir,  for  those  who  reason  thus : 
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but  I  cannot  see  this  matter  in  the  light  in  which  it  ap¬ 
pears  to  them ;  and,  though  I  may  distrust  my  own  judg¬ 
ment,  I  must  be  guided  by  it.  I  am,  I  believe,  as 
strongly  attached  as  any  member  of  this  House  to  the 
principle  of  free  trade,  rightly  understood.  Trade,  con¬ 
sidered  merely  as  trade,  considered  merely  with  reference 
to  the  pecuniary  interest  of  the  contracting  parties,  can 
hardly  be  too  free.  But  there  is  a  great  deal  of  trade 
which  cannot  be  considered  merely  as  trade,  and  which 
affects  higher  than  pecuniary  interests.  And  to  say  that 
government  never  ought  to  regulate  such  trade  is  a  mon¬ 
strous  proposition,  a  proposition  at  which  Adam  Smith 
would  have  stood  aghast.  We  impose  some  restrictions 
on  trade  for  purposes  of  police.  Thus,  we  do  not  suffer 
everybody  who  has  a  cab  and  a  horse  to  ply  for  passen¬ 
gers  in  the  streets  of  London.  We  do  not  leave  the  fare 
to  be  determined  by  the  supply  and  the  demand.  We 
do  not  permit  a  driver  to  extort  a  guinea  for  going  half 
a  mile  on  a  rainy  day  when  there  is  no  other  vehicle  on 
the  stand.  We  impose  some  restrictions  on  trade  for 
the  sake  of  revenue.  Thus,  we  forbid  a  farmer  to  culti¬ 
vate  tobacco  on  his  own  ground.  We  impose  some  re¬ 
strictions  on  trade  for  the  sake  of  national  defence. 
Thus,  we  compel  a  man  who  would  rather  be  ploughing 
or  weaving  to  go  into  the  militia;  and  we  fix  the  amount 
of  pay  which  he  shall  receive  without  asking  his  consent. 
Nor  is  there  in  all  this  anything  inconsistent  with  the 
soundest  political  economy.  For  the  science  of  political 
economy  teaches  us  only  that  we  ought  not  on  commer¬ 
cial  grounds  to  interfere  with  the  liberty  of  commerce; 
and  we,  in  the  cases  which  I  have  put,  interfere  with  the 
liberty  of  commerce  on  higher  than  commercial  grounds. 

And  now.  Sir,  to  come  closer  to  the  case  with  which 
we  have  to  deal,  I  say,  first,  that  where  the  health  of  the 
community  is  concerned,  it  may  be  the  duty  of  the  state 
to  interfere  with  the  contracts  of  individuals ;  and  to  this 
proposition  I  am  quite  sure  that  Her  Majesty’s  govern- 
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ment  will  cordially  assent.  I  have  just  read  a  very  in¬ 
teresting  report  signed  by  two  members  of  that  govern¬ 
ment,  the  Duke  of  Buccleuch,  and  the  noble  earl  who 
was  lately  Chief  Commissioner  of  the  Woods  and  Forests, 
and  who  is  now  Secretary  for  Ireland;  ^  and,  since  that 
report  was  laid  before  the  House,  the  noble  earl  himself 
has,  with  the  sanction  of  the  Cabinet,  brought  in  a  bill 
for  the  protection  of  the  public  health.  By  this  bill  it  is 
provided  that  no  man  shall  be  permitted  to  build  a  house 
on  his  own  land  in  any  great  town  without  giving  notice 
to  certain  Commissioners.  No  man  is  to  sink  a  cellar 
without  the  consent  of  these  Commissioners.  The  house 
must  not  be  of  less  than  a  prescribed  width.  No  new 
house  must  be  built  without  a  drain.  If  an  old  house 
has  no  drain,  the  Commissioners  may  order  the  owner 
to  make  a  drain.  If  he  refuses,  they  make  a  drain  for 
him,  and  send  him  in  the  bill.  They  may  order  him  to 
whitewash  his  house.  If  he  refuses,  they  may  send  peo¬ 
ple  with  pails  and  brushes  to  whitewash  it  for  him,  at  his 
charge.  Now,  suppose  that  some  proprietor  of  houses 
at  Leeds  or  Manchester  were  to  expostulate  with  the 
government  in  the  language  in  which  the  government  has 
expostulated  with  the  supporters  of  this  bill  for  the  regu¬ 
lation  of  factories.  Suppose  that  he  were  to  say  to  the 
noble  earl,  “Your  lordship  professes  to  be  a  friend  to 
free  trade.  Your  lordship’s  doctrine  is  that  everybody 
ought  to  be  at  liberty  to  buy  cheap  and  to  sell  dear. 
Why,  then,  may  not  I  run  up  a  house  as  cheap  as  I  can, 
and  let  my  rooms  as  dear  as  I  can  ?  Your  lordship  does 
not  like  houses  without  drains.  Do  not  take  one  of 
mine,  then.  You  think  my  bedrooms  filthy.  Nobody 
forces  you  to  sleep  in  them.  Use  your  own  liberty :  but 
do  not  restrain  that  of  your  neighbors.  I  can  find  many 
a  family  willing  to  pay  a  shilling  a  week  for  leave  to  live 
in  what  you  call  a  hovel.  And  why  am  not  I  to  take 
the  shilling  which  they  are  willing  to  give  me?  And 
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why  are  not  they  to  have  such  shelter  as,  for  that  shil¬ 
ling,  I  can  afford  them  ?  Why  did  you  send  a  man  with¬ 
out  my  consent  to  clean  my  house,  and  then  force  me  to 
pay  for  what  I  never  ordered  ?  My  tenants  thought  the 
house  clean  enough  for  them;  or  they  would  not  have 
been  my  tenants :  and,  if  they  and  I  were  satisfied,  why 
did  you,  in  direct  defiance  of  all  the  principles  of  free 
trade,  interfere  between  us?’’  This  reasoning.  Sir,  is 
exactly  of  a  piece  with  the  reasoning  of  the  honorable 
Member  for  Montrose,  and  of  my  honorable  friend  the 
Member  for  Sheffield.  If  the  noble  earl  will  allow  me 
to  make  a  defence  for  him,  I  believe  that  he  would  an¬ 
swer  the  objection  thus:  “I  hold,”  he  would  say,  “the 
sound  doctrine  of  free  trade.  But  your  doctrine  of  free 
trade  is  an  exaggeration,  a  caricature  of  the  sound  doc¬ 
trine  ;  and  by  exhibiting  such  a  caricature  you  bring  dis¬ 
credit  on  the  sound  doctrine.  We  should  have  nothing 
to  do  with  the  contracts  between  you  and  your  tenants, 
if  those  contracts  affected  only  pecuniary  interests.  But 
higher  than  pecuniary  interests  are  at  stake.  It  concerns 
the  commonwealth  that  the  great  body  of  the  people 
should  not  live  in  a  way  which  makes  life  wretched  and 
short,  which  enfeebles  the  body  and  pollutes  the  mind. 
If,  by  living  in  houses  which  resemble  hogsties,  great 
numbers  of  our  countrymen  have  contracted  the  tastes 
of  hogs,  if  they  have  become  so  familiar  with  filth  and 
stench  and  contagion,  thai  they  burrow  without  reluc¬ 
tance  in  holes  which  would  turn  the  stomach  of  any  man 
of  cleanly  habits,  that  is  only  an  additional  proof  that 
we  have  too  long  neglected  our  duties,  and  an  additional 
reason  for  our  now  performing  them.” 

Secondly,  I  say  that  where  the  public  morality  is  con¬ 
cerned  it  may  be  the  duty  of  the  state  to  interfere  with 
the  contracts  of  individuals.  Take  the  traffic  in  licen¬ 
tious  books  and  pictures.  Will  anybody  deny  that  the 
state  may,  with  propriety,  interdict  that  traffic?  Or 
take  the  case  of  lotteries.  I  have,  we  will  suppose,  an 
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estate  for  which  I  wish  to  get  twenty  thousand  pounds. 
I  announce  my  intention  to  issue  a  thousand  tickets  at 
twenty  pounds  each.  The  holder  of  the  number  which 
is  first  drawn  is  to  have  the  estate.  But  the  magistrate 
interferes;  the  contract  between  me  and  the  purchasers 
of  my  tickets  is  annulled;  and  I  am  forced  to  pay  a 
heavy  penalty  for  having  made  such  a  contract.  I  ap¬ 
peal  to  the  principle  of  free  trade,  as  expounded  by  the 
honorable  gentlemen  the  Members  for  Montrose  and 
Sheffield.  I  say  to  you,  the  legislators  who  have  re¬ 
stricted  my  liberty,  “  What  business  have  you  to  inter¬ 
fere  between  a  buyer  and  a  seller?  If  you  think  the 
speculation  a  bad  one,  do  not  take  tickets.  But  do  not 
interdict  other  people  from  judging  for  themselves.” 
Surely  you  would  answer,  “You  would  be  right  if  this 
were  a  mere  question  of  trade:  but  it  is  a  question  of 
morality.  We  prohibit  you  from  disposing  of  your  pro¬ 
perty  in  this  particular  mode,  because  it  is  a  mode  which 
tends  to  encourage  a  most  pernicious  habit  of  mind,  a 
habit  of  mind  incompatible  with  all  the  qualities  on 
which  the  well-being  of  individuals  and  of  nations  de¬ 
pends.” 

It  must  then,  I  think,  be  admitted  that  where  health 
is  concerned,  and  where  morality  is  concerned,  the  state 
is  justified  in  interfering  with  the  contracts  of  individ¬ 
uals.  And,  if  this  be  admitted,  it  follows  that  the  case 
with  which  we  now  have  to  do  is  a  case  for  interference. 

W  ill  it  be  denied  that  the  health  of  a  large  part  of  the 
rising  generation  may  be  seriously  affected  by  the  con¬ 
tracts  which  this  bill  is  intended  to  regulate?  Can  any 
man  who  has  read  the  evidence  which  is  before  us,  can 
any  man  who  has  ever  observed  young  people,  can  any 
man  who  remembers  his  own  sensations  when  he  was 
young,  doubt  that  twelve  hours  a  day  of  labor  in  a  fac¬ 
tory  is  too  much  for  a  lad  of  thirteen  ? 

Or  will  it  be  denied  that  this  is  a  question  in  which 
public  morality  is  concerned?  Can  any  one  doubt  — 


io6  THE  TEN  HOURS  BILL 

none,  I  am  sure,  of  my  friends  around  me  doubts  — 
that  education  is  a  matter  of  the  highest  importance  to 
the  virtue  and  happiness  of  a  people?  Now,  we  know 
that  there  can  be  no  education  without  leisure.  It  is 
evident  that,  after  deducting  from  the  day  twelve  hours 
for  labor  in  a  factory,  and  the  additional  hours  necessary 
for  exercise,  refreshment,  and  repose,  there  will  not  re¬ 
main  time  enough  for  education. 

I  have  now,  I  think,  shown  that  this  bill  is  not  in 
principle  objectionable;  and  yet  I  have  not  touched  the 
strongest  part  of  our  case.  I  hold  that,  where  public 
health  is  concerned,  and  where  public  morality  is  con¬ 
cerned,  the  state  may  be  justified  in  regulating  even  the 
contracts  of  adults.  But  we  propose  to  regulate  only 
the  contracts  of  infants.  Now,  was  there  ever  a  civilized 
society  in  which  the  contracts  of  infants  were  not  under 
some  regulation  ?  Is  there  a  single  member  of  this 
House  who  will  say  that  a  wealthy  minor  of  thirteen 
ought  to  be  at  perfect  liberty  to  execute  a  conveyance  of 
his  estate,  or  to  give  a  bond  for  fifty  thousand  pounds? 
If  anybody  were  so  absurd  as  to  say,  “What  has  the 
Legislature  to  do  with  the  matter?  Why  cannot  you 
leave  trade  free?  Why  do  you  pretend  to  understand 
the  boy’s  interest  better  than  he  understands  it?”  you 
would  answer:  “When  he  grows  up,  he  may  squander 
his  fortune  away  if  he  likes ;  but  at  present  the  state  is 
his  guardian ;  and  he  shall  not  ruin  himself  till  he  is  old 
enough  to  know  what  he  is  about.”  The  minors  whom 
we  wish  to  protect  have  not  indeed  large  property  to 
throw  away,  but  they  are  not  the  less  our  wards.  Their 
only  inheritance,  the  only  fund  to  which  they  must  look 
for  their  subsistence  through  life,  is  the  sound  mind  in 
the  sound  body.  And  is  it  not  our  duty  to  prevent  them 
from  wasting  that  most  precious  wealth  before  they  know 
its  value? 

But,  it  is  said,  this  bill,  though  it  directly  limits  only 
the  labor  of  infants,  will,  by  an  indirect  operation,  limit 
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also  the  labor  of  adults.  Now,  Sir,  though  I  am  not  pre¬ 
pared  to  vote  for  a  bill  directly  limiting  the  labor  of  adults, 

I  will  plainly  say  that  I  do  not  think  that  the  limita¬ 
tion  of  the  labor  of  adults  would  necessarily  produce  all 
those  frightful  consequences  which  we  have  heard  pre¬ 
dicted.  You  cheer  me  in  very  triumphant  tones,  as  if 
I  had  uttered  some  monstrous  paradox.  Pray,  does  it 
not  occur  to  any  of  you  that  the  labor  of  adults  is  now 
limited  in  this  country?  Are  you  not  aware  that  you 
are  living  in  a  society  in  which  the  labor  of  adults  is 
limited  to  six  days  in  seven?  It  is  you,  not  I,  who  main¬ 
tain  a  paradox  opposed  to  the  opinions  and  the  practices 
of  all  nations  and  ages.  Did  you  ever  hear  of  a  single 
civilized  state  since  the  beginning  of  the  world  in  which 
a  certain  portion  of  time  was  not  set  apart  for  the  rest 
and  recreation  of  adults  by  public  authority?  In  gen¬ 
eral,  this  arrangement  has  been  sanctioned  by  religion. 
The  Egyptians,  the  Jews,  the  Greeks,  the  Romans,  had 
their  holidays:  the  Hindoo  has  his  holidays:  the  Mus-  ' 
sulman  has  his  holidays :  there  are  holidays  in  the  Greek 
Church,  holidays  in  the  Church  of  Rome,  holidays  in  the 
Church  of  England.  Is  it  not  amusing  to  hear  a  gentle¬ 
man  pronounce  with  confidence  that  any  legislation  which 
limits  the  labor  of  adults  must  produce  consequences 
fatal  to  society,  without  once  reflecting  that  in  the  society 
in  which  he  lives,  and  in  every  other  society  that  exists, 
or  ever  has  existed,  there  has  been  such  legislation  with¬ 
out  any  evil  consequence?  It  is  true  that  a  Puritan 
government  in  England,  and  an  Atheistical  government 
in  France,  abolished  the  old  holidays  as  superstitious. 
But  those  governments  felt  it  to  be  absolutely  necessary 
to  institute  new  holidays.  Civil  festivals  were  substituted 
for  religious  festivals.  You  will  find  among  the  ordi¬ 
nances  of  the  Long  Parliament  a  law  providing  that,  in 
exchange  for  the  days  of  rest  and  amusement  which  the 
people  had  been  used  to  enjoy  at  Easter,  Whitsuntide, 
and  Christmas,  the  second  Tuesday  of  every  month  should 
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be  given  to  the  workingman,  and  that  any  apprentice 
who  was  forced  to  work  on  the  second  Tuesday  of  any 
month  might  have  his  master  up  before  a  magistrate. 
The  French  Jacobins  decreed  that  the  Sunday  should  no 
longer  be  a  day  of  rest ;  but  they  instituted  another  day 
of  rest,  the  Decade.  They  swept  away  the  holidays  of 
the  Roman  Catholic  Church;  but  they  instituted  another 
set  of  holidays,  the  Sansculottides,  one  sacred  to  Genius, 
one  to  Industry,  one  to  Opinion,  and  so  on.  I  say, 
therefore,  that  the  practice  of  limiting  by  law  the  time 
of  the  labor  of  adults  is  so  far  from  being,  as  some  gen¬ 
tlemen  seem  to  think,  an  unheard-of  and  monstrous  prac¬ 
tice,  that  it  is  a  practice  as  universal  as  cookery,  as  the 
wearing  of  clothes,  as  the  use  of  domestic  animals. 

And  has  this  practice  been  proved  by  experience  to 
be  pernicious?  Let  us  take  the  instance  with  which  we 
are  most  familiar.  Let  us  inquire  what  has  been  the 
effect  of  those  laws  which,  in  our  own  country,  limit  the 
labor  of  adults  to  six  days  in  every  seven.  It  is  quite 
unnecessary  to  discuss  the  question  whether  Christians 
be  or  be  not  bound  by  a  divine  command  to  observe  the 
Sunday.  For  it  is  evident  that,  whether  our  weekly 
holiday  be  of  divine  or  of  human  institution,  the  effect 
on  the  temporal  interests  of  society  will  be  exactly  the 
same.  Now,  is  there  a  single  argument  in  the  whole 
Speech  of  my  honorable  friend  the  Member  for  Sheffield 
which  does  not  tell  just  as  strongly  against  the  laws  which 
enjoin  the  observance  of  the  Sunday  as  against  the  bill  on 
our  table?  Surely,  if  his  reasoning  is  good  for  hours,  it 
must  be  equally  good  for  days. 

He  says,  “If  this  limitation  be  good  for  the  working 
people,  rely  on  it  that  they  will  find  it  out,  and  that  they 
will  themselves  establish  it  without  any  law.”  Why  not 
reason  in  the  same  way  about  the  Sunday?  Why  not  say, 
“If  it  be  a  good  thing  for  the  people  of  London  to  shut 
their  shops  one  day  in  seven,  they  will  find  it  out,  and 
will  shut  their  shops  without  a  law  ”  ?  Sir,  the  answer  is 
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obvious.  I  have  no  doubt  that,  if  you  were  to  poll  the 
shopkeepers  of  London,  you  would  find  an  immense  ma¬ 
jority,  probably  a  hundred  to  one,  in  favor  of  closing 
shops  on  the  Sunday;  and  yet  it  is  absolutely  necessary 
to  give  to  the  wish  of  the  majority  the  sanction  of  a  law; 
for,  if  there  were  no  such  law,  the  minority,  by  opening 
their  shops,  would  soon  force  the  majority  to  do  the 
same. 

But,  says  my  honorable  friend,  you  cannot  limit  the 
labor  of  adults  unless  you  fix  wages.  This  proposition 
he  lays  down  repeatedly,  assures  us  that  it  is  incontro¬ 
vertible,  and  indeed  seems  to  think  it  self-evident;  for 
he  has  not  taken  the  trouble  to  prove  it.  Sir,  my  answer 
shall  be  very  short.  We  have,  during  many  centuries, 
limited  the  labor  of  adults  to  six  days  in  seven ;  and  yet 
we  have  not  fixed  the  rate  of  wages. 

But,  it  is  said,  you  cannot  legislate  for  all  trades;  and 
therefore  you  had  better  not  legislate  for  any.  Look  at 
the  poor  sempstress.  She  works  far  longer  and  harder 
than  the  factory  child.  She  sometimes  plies  her  needle 
fifteen,  sixteen  hours  in  the  twenty -four.  See  how  the 
housemaid  works,  up  at  six  every  morning,  and  toiling 
upstairs  and  downstairs  till  near  midnight.  You  own 
that  you  cannot  do  anything  for  the  sempstress  and  the 
housemaid.  Why,  then,  trouble  yourself  about  the  fac¬ 
tory  child?  Take  care  that  by  protecting  one  class  you 
do  not  aggravate  the  hardships  endured  by  the  classes 
which  you  cannot  protect.  Why,  Sir,  might  not  all  this 
be  said,  word  for  word,  against  the  laws  which  enjoin 
the  observance  of  the  Sunday?  There  are  classes  of 
people  whom  you  cannot  prevent  from  working  on  the 
Sunday.  There  are  classes  of  people  whom,  if  you  could, 
you  ought  not  to  prevent  from  working  on  the  Sunday. 
Take  the  sempstress  of  whom  so  much  has  been  said. 
You  cannot  keep  her  from  sewing  and  hemming  all  Sun¬ 
day  in  her  garret.  But  you  do  not  think  that  a  reason 
for  suffering  Covent  Garden  Market,  and  Leadenhall 
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Market,  and  Smithfield  Market,  and  all  the  shops  from 
Mile  End  to  Hyde  Park  to  be  open  all  Sunday.  Nay, 
these  factories  about  which  we  are  debating,  —  does  any¬ 
body  propose  that  they  shall  be  allowed  to  work  all  Sun¬ 
day?  See,  then,  how  inconsistent  you  are.  You  think 
it  unjust  to  limit  the  labor  of  the  factory  child  to  ten 
hours  a  day,  because  you  cannot  limit  the  labor  of  the 
sempstress.  And  yet  you  see  no  injustice  in  limiting  the 
labor  of  the  factory  child,  ay,  and  of  the  factory  man, 
to  six  days  in  the  week,  though  you  cannot  limit  the 
labor  of  the  sempstress. 

But,  you  say,  by  protecting  one  class  we  shall  aggra¬ 
vate  the  sufferings  of  all  the  classes  which  we  cannot 
protect.  You  say  this;  but  you  do  not  prove  it;  and  all 
experience  proves  the  contrary.  We  interfere  on  the 
Sunday  to  close  the  shops.  We  do  not  interfere  with 
the  labor  of  the  housemaid.  But  are  the  housemaids  of 
London  more  severely  worked  on  the  Sunday  than  on 
other  days?  The  fact  notoriously  is  the  reverse.  For 
your  legislation  keeps  the  public  feeling  in  a  right  state, 
and  thus  protects  indirectly  those  whom  it  cannot  protect 
directly. 

Will  my  honorable  friend  the  Member  for  Sheffield 
maintain  that  the  law  which  limits  the  number  of  work¬ 
ing  days  has  been  injurious  to  the  working  population  ? 
I  am  certain  that  he  will  not.  How,  then,  can  he  expect 
me  to  believe  that  a  law  which  limits  the  number  of 
working  hours  must  necessarily  be  injurious  to  the  work¬ 
ing  population?  Yet  he  and  those  who  agree  with  him 
seem  to  wonder  at  our  dullness  because  we  do  not  at  once 
admit  the  truth  of  the  doctrine  which  they  propound  on 
this  subject.  They  reason  thus.  We  cannot  reduce  the 
number  of  hours  of  labor  in  factories  without  reducing 
the  amount  of  production.  We  cannot  reduce  the  amount 
of  production  without  reducing  the  remuneration  of  the 
laborer.  Meanwhile,  foreigners,  who  are  at  liberty  to  work 
till  they  drop  down  dead  at  their  looms,  will  soon  beat 
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us  out  of  all  the  markets  of  the  world.  Wages  will  go 
down  fast.  The  condition  of  our  working  people  will  be 
far  worse  than  it  is;  and  our  unwise  interference  will, 
like  the  unwise  interference  of  our  ancestors  with  the 
dealings  of  the  corn  factor  and  the  money  lender,  in¬ 
crease  the  distress  of  the  very  class  which  we  wish  to  re¬ 
lieve. 

Now,  Sir,  I  fully  admit  that  there  might  be  such  a 
limitation  of  the  hours  of  labor  as  would  produce  the  evil 
consequences  with  which  we  are  threatened:  and  this, 
no  doubt,  is  a  very  good  reason  for  legislating  with  great 
caution,  for  feeling  our  way,  for  looking  well  to  all  the 
details  of  this  bill.  But  it  is  certainly  not  true  that 
every  limitation  of  the  hours  of  labor  must  produce  these 
consequences.  And  I  am,  I  must  say,  surprised  when  I 
hear  men  of  eminent  ability  and  knowledge  lay  down  the 
proposition  that  a  diminution  of  the  time  of  labor  must 
be  followed  by  a  diminution  of  the  wages  of  labor,  as  a 
proposition  universally  true,  as  a  proposition  capable  of 
being  strictly  demonstrated,  as  a  proposition  about  which 
there  can  be  no  more  doubt  than  about  any  theorem  in 
Euclid.  Sir,  I  deny  the  truth  of  the  proposition;  and 
for  this  plain  reason.  We  have  already,  by  law,  greatly 
reduced  the  time  of  labor  in  factories.  Thirty  years  ago, 
the  late  Sir  Robert  Peel  told  the  House  that  it  was  a 
common  practice  to  make  children  of  eight  years  of  age 
toil  in  mills  fifteen  hours  a  day.  A  law  has  since  been 
made  which  prohibits  persons  under  eighteen  years  of 
age  from  working  in  mills  more  than  twelve  hours  a  day. 
That  law  was  opposed  on  exactly  the  same  grounds  on 
which  the  bill  before  us  is  opposed.  Parliament  was 
told  then,  as  it  is  told  now,  that  with  the  time  of  labor 
the  quantity  of  production  would  decrease,  that  with  the 
quantity  of  production  the  wages  would  decrease,  that 
our  manufacturers  would  be  unable  to  contend  with  for¬ 
eign  manufacturers,  and  that  the  condition  of  the  labor¬ 
ing  population  instead  of  being  made  better  by  the  inter- 
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ference  of  the  Legislature  would  be  made  worse.  Read 
over  those  debates ;  and  you  may  imagine  that  you  are 
reading  the  debate  of  this  evening.  Parliament  disre¬ 
garded  these  prophecies.  The  time  of  labor  was  limited. 
Have  wages  fallen?  Has  the  cotton  trade  left  Man¬ 
chester  for  France  or  Germany?  Has  the  condition  of 
the  working  people  become  more  miserable?  Is  it  not 
universally  acknowledged  that  the  evils  which  were  so 
confidently  predicted  have  not  come  to  pass  ?  Let  me  be 
understood.  I  am  not  arguing  that,  because  a  law  which 
reduced  the  hours  of  daily  labor  from  fifteen  to  twelve 
did  not  reduce  wages,  a  law  reducing  those  hours  from 
twelve  to  ten  or  eleven  cannot  possibly  reduce  wages. 
That  would  be  very  inconclusive  reasoning.  What  I  say 
is  this,  that,  since  a  law  which  reduced  the  hours  of  daily 
labor  from  fifteen  to  twelve  has  not  reduced  wages,  the 
proposition  that  every  reduction  of  the  hours  of  labor  must 
necessarily  reduce  wages  is  a  false  proposition.  There 
is  evidently  some  flaw  in  that  demonstration  which  my 
honorable  friend  thinks  so  complete;  and  what  the  flaw 
is  we  may  perhaps  discover  if  we  look  at  the  analogous 
case  to  which  I  have  so  often  referred. 

Sir,  exactly  three  hundred  years  ago,  great  religious 
changes  were  taking  place  in  England.  Much  was  said 
and  written,  in  that  inquiring  and  innovating  age,  about 
the  question  whether  Christians  were  under  a  religious 
obligation  to  rest  from  labor  on  one  day  in  the  week; 
and  it  is  well  known  that  the  chief  Reformers,  both  here 
and  on  the  Continent,  denied  the  existence  of  any  such 
obligation.  Suppose,  then,  that,  in  1546,  Parliament 
had  made  a  law  that  there  should  thenceforth  be  no  dis¬ 
tinction  between  the  Sunday  and  any  other  day.  Now, 
Sir,  our  opponents,  if  they  are  consistent  with  them¬ 
selves,  must  hold  that  such  a  law  would  have  immensely 
increased  the  wealth  of  the  country  and  the  remuneration 
of  the  workingman.  What  an  effect,  if  their  principles 
be  sound,  must  have  been  produced  by  the  addition  of 
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one  sixth  to  the  time  of  labor!  What  an  increase  of 
production !  What  a  rise  of  wages !  How  utterly  unable 
must  the  foreign  artisan,  who  still  had  his  days  of  festiv¬ 
ity  and  of  repose,  have  found  himself  to  maintain  a  com¬ 
petition  with  a  people  whose  shops  were  open,  whose 
markets  were  crowded,  whose  spades,  and  axes,  and 
planes,  and  hods,  and  anvils,  and  looms  were  at  work 
from  morning  till  night  on  three  hundred  and  sixty-five 
days  a  year !  The  Sundays  of  three  hundred  years  make 
up  fifty  years  of  our  working  days.  We  know  what  the 
industry  of  fifty  years  can  do.  W e  know  what  marvels 
the  industry  of  the  last  fifty  years  has  wrought.  The 
arguments  of  my  honorable  friend  irresistibly  lead  us  to 
this  conclusion,  that  if,  during  the  last  three  centuries, 
the  Sunday  had  not  been  observed  as  a  day  of  rest,  we 
should  have  been  a  far  richer,  a  far  more  highly  civilized 
people  than  we  now  are,  and  that  the  laboring  class  espe¬ 
cially  would  have  been  far  better  off  than  at  present. 
But  does  he,  does  any  Member  of  the  House,  seriously 
believe  that  this  would  have  been  the  case?  For  my  own 
part,  I  have  not  the  smallest  doubt  that,  if  we  and  our 
ancestors  had,  during  the  last  three  centuries,  worked 
just  as  hard  on  the  Sundays  as  on  the  week  days,  we 
should  have  been  at  this  moment  a  poorer  people  and 
a  less  civilized  people  than  we  are ;  that  there  would  have 
been  less  production  than  there  has  been;  that  the  wages 
of  the  laborer  would  have  been  lower  than  they  are,  and 
that  some  other  nation  would  have  been  now  making 
cotton  stuffs  and  woollen  stuffs  and  cutlery  for  the  whole 
world. 

Of  course.  Sir,  I  do  not  mean  to  say  that  a  man  will 
not  produce  more  in  a  week  by  working  seven  days  than 
by  working  six  days.  But  I  very  much  doubt  whether, 
at  the  end  of  a  year,  he  will  generally  have  produced 
more  by  working  seven  days  a  week  than  by  working  six 
days  a  week;  and  I  firmly  believe  that,  at  the  end  of 
twenty  years,  he  will  have  produced  much  less  by  work- 
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ing  seven  days  a  week  than  by  working  six  days  a  week. 
In  the  same  manner  I  do  not  deny  that  a  factory  child 
will  produce  more,  in  a  single  day,  by  working  twelve 
hours  than  by  working  ten  hours,  and  by  working  fifteen 
hours  than  by  working  twelve  hours.  But  I  do  deny 
that  a  great  society  in  which  children  work  fifteen,  or 
even  twelve  hours  a  day,  will,  in  the  lifetime  of  a  genera¬ 
tion,  produce  as  much  as  if  those  children  had  worked 
less.  If  we  consider  man  merely  in  a  commercial  point 
of  view,  if  we  consider  him  merely  as  a  machine  for  the 
production  of  worsted  and  calico,  let  us  not  forget  what 
a  piece  of  mechanism  he  is,  how  fearfully  and  wonder¬ 
fully  made.  We  do  not  treat  a  fine  horse  or  a  sagacious 
dog  exactly  as  we  treat  a  spinning  jenny.  Nor  will  any 
slaveholder,  who  has  sense  enough  to  know  his  own  inter¬ 
est,  treat  his  human  chattels  exactly  as  he  treats  his 
horses  and  his  dogs.  And  would  you  treat  the  free 
laborer  of  England  like  a  mere  wheel  or  pulley?  Rely 
on  it  that  intense  labor,  beginning  too  early  in  life,  con¬ 
tinued  too  long  every  day,  stunting  the  growth  of  the 
body,  stunting  the  growth  of  the  mind,  leaving  no  time 
for  healthful  exercise,  leaving  no  time  for  intellectual 
culture,  must  impair  all  those  high  qualities  which  have 
made  our  country  great.  Your  overworked  boys  will 
become  a  feeble  and  ignoble  race  of  men,  the  parents  of 
a  more  feeble  and  more  ignoble  progeny;  nor  will  it  be 
long  before  the  deterioration  of  the  laborer  will  injuri¬ 
ously  affect  those  very  interests  to  which  his  physical  and 
moral  energies  have  been  sacrificed.  On  the  other  hand, 
a  day  of  rest  recurring  in  every  week,  two  or  three  hours 
of  leisure,  exercise,  innocent  amusement  or  useful  study, 
recurring  every  day,  must  improve  the  whole  man,  phy¬ 
sically,  morally,  intellectually;  and  the  improvement  of 
the  man  will  improve  all  that  the  man  produces.  Why 
is  it,  Sir,  that  the  Hindoo  cotton  manufacturer,  close  to 
whose  door  the  cotton  grows,  cannot,  in  the  bazaar  of  his 
own  town,  maintain  a  competition  with  the  English  cot- 
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ton  manufacturer,  who  has  to  send  thousands  of  miles  for 
the  raw  material,  and  who  has  then  to  send  the  wrought 
material  thousands  of  miles  to  market?  You  will  say 
that  it  is  owing  to  the  excellence  of  our  machinery.  And 
to  what  is  the  excellence  of  our  machinery  owing?  How 
many  of  the  improvements  which  have  been  made  in  our 
machinery  do  we  owe  to  the  ingenuity  and  patient  thought 
of  workingmen?  Adam  Smith  tells  us  in  the  first  chap¬ 
ter  of  his  great  work,  that  you  can  hardly  go  to  a  factory 
without  seeing  some  very  pretty  machine,  —  that  is  his 
expression,  —  devised  by  some  laboring  man.  Har¬ 
graves,  the  inventor  of  the  spinning  jenny,  was  a  com¬ 
mon  artisan.  Crompton,  the  inventor  of  the  mule  jenny, 
was  a  workingman.  How  many  hours  of  the  labor  of 
children  would  do  so  much  for  our  manufactures  as  one 
of  these  improvements  has  done?  And  in  what  sort  of 
society  are  such  improvements  most  likely  to  be  made  ? 
Surely,  in  a  society  in  which  the  faculties  of  the  working 
people  are  developed  by  education.  How  long  will  you 
wait  before  any  negro,  working  under  the  lash  in  Louis¬ 
iana,  will  contrive  a  better  machinery  for  squeezing  the 
sugar  canes?  My  honorable  friend  seems  to  me,  in  all  . 
his  reasonings  about  the  commercial  prosperity  of  na¬ 
tions,  to  overlook  entirely  the  chief  cause  on  which  that 
prosperity  depends.  What  is  it.  Sir,  that  makes  the 
great  difference  between  country  and  country?  Not  the 
exuberance  of  soil;  not  the  mildness  of  climate;  not 
mines,  nor  havens,  nor  rivers.  These  things  are  indeed 
valuable  when  put  to  their  proper  use  by  human  intelli¬ 
gence  :  but  human  intelligence  can  do  much  without 
them;  and  they  without  human  intelligence  can  do  no¬ 
thing.  They  exist  in  the  highest  degree  in  regions  of 
which  the  inhabitants  are  few,  and  squalid,  and  barbar¬ 
ous,  and  naked,  and  starving;  while  on  sterile  rocks, 
amidst  unwholesome  marshes,  and  under  inclement  skies, 
may  be  found  immense  populations,  well  fed,  well  lodged, 
well  clad,  well  governed.  Nature  meant  Egypt  and 
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Sicily  to  be  the  gardens  of  the  world.  They  once  were 
so.  Is  it  anything  in  the  earth  or  in  the  air  that  makes 
Scotland  more  prosperous  than  Egypt,  that  makes  Hol¬ 
land  more  prosperous  than  Sicily?  No;  it  was  the 
Scotchman  that  made  Scotland;  it  was  the  Dutchman 
that  made  Holland.  Look  at  North  America.  Two 
centuries  ago  the  sites  on  which  now  arise  mills,  and 
hotels,  and  banks,  and  colleges,  and  churches,  and  the 
senate  houses  of  flourishing  commonwealths,  were  deserts 
abandoned  to  the  panther  and  the  bear.  What  has  made 
the  change?  Was  it  the  rich  mould,  or  the  redundant 
rivers?  No:  the  prairies  were  as  fertile,  the  Ohio  and 
the  Hudson  were  as  broad  and  as  full  then  as  now. 
Was  the  improvement  the  effect  of  some  great  transfer 
of  capital  from  the  Old  World  to  the  New?  No:  the 
emigrants  generally  carried  out  with  them  no  more  than 
a  pittance;  but  they  carried  out  the  English  heart,  and 
head,  and  arm ;  and  the  English  heart  and  head  and  arm 
turned  the  wilderness  into  cornfield  and  orchard,  and  the 
huge  trees  of  the  primeval  forest  into  cities  and  fleets. 
Man,  man  is  the  great  instrument  that  produces  wealth. 
The  natural  difference  between  Campania  and  Spitzber- 
gen  is  trifling  when  compared  with  the  difference  between 
a  country  inhabited  by  men  full  of  bodily  and  mental 
vigor,  and  a  country  inhabited  by  men  sunk  in  bodily 
and  mental  decrepitude.  Therefore,  it  is  that  we  are 
not  poorer  but  richer,  because  we  have,  through  many 
ages,  rested  from  our  labor  one  day  in  seven.  That  day 
is  not  lost.  While  industry  is  suspended,  while  the 
plough  lies  in  the  furrow,  while  the  Exchange  is  silent, 
while  no  smoke  ascends  from  the  factory,  a  process  is 
going  on  quite  as  important  to  the  wealth  of  nations  as 
any  process  which  is  performed  on  more  busy  days. 
Man,  the  machine  of  machines,  the  machine  compared 
with  which  all  the  contrivances  of  the  Watts  and  the 
Arkwrights  are  worthless,  is  repairing  and  winding  up, 
so  that  he  returns  to  his  labors  on  the  Monday  with 
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clearer  intellect,  with  livelier  spirits,  with  renewed  cor¬ 
poral  vigor.  Never  will  I  believe  that  what  makes  a 
population  stronger,  and  healthier,  and  wiser,  and  better, 
can  ultimately  make  it  poorer.  You  try  to  frighten  us 
by  telling  us  that,  in  some  German  factories,  the  young 
work  seventeen  hours  in  the  twenty-four,  that  they  work 
so  hard  that  among  thousands  there  is  not  one  who  grows 
to  such  a  stature  that  he  can  be  admitted  into  the  army; 
and  you  ask  whether,  if  we  pass  this  bill,  we  can  possi¬ 
bly  hold  our  own  against  such  competition  as  this?  Sir, 
I  laugh  at  the  thought  of  such  competition.  If  ever  we 
are  forced  to  yield  the  foremost  place  among  commercial 
nations,  we  shall  yield  it,  not  to  a  race  of  degenerate 
dwarfs,  but  to  some  people  preeminently  vigorous  in  body 
and  in  mind. 

For  these  reasons.  Sir,  I  approve  of  the  principle  of 
this  bill,  and  shall,  without  hesitation,  vote  for  the  sec¬ 
ond  reading.  To  what  extent  we  ought  to  reduce  the 
hours  of  labor  is  a  question  of  more  difficulty.  1  think 
that  we  are  in  the  situation  of  a  physician  who  has  satis¬ 
fied  himself  that  there  is  a  disease,  and  that  there  is  a 
specific  medicine  for  the  disease,  but  who  is  not  certain 
what  quantity  of  that  medicine  the  patient’s  constitution 
will  bear.  Such  a  physician  would  probably  administer 
his  remedy  by  small  doses,  and  carefully  watch  its  opera¬ 
tion.  I  cannot  help  thinking  that,  by  at  once  reducing 
the  hours  of  labor  from  twelve  to  ten,  we  should  hazard 
too  much.  The  change  is  great,  and  ought  to  be  cau¬ 
tiously  and  gradually  made.  Suppose  that  there  should 
be  an  immediate  fall  of  wages,  which  is  not  impossible. 
Might  there  not  be  a  violent  reaction?  Might  not  the 
public  take  up  a  notion  that  our  legislation  had  been 
erroneous  in  principle,  though,  in  truth,  our  error  would 
have  been  an  error,  not  of  principle,  but  merely  of  de¬ 
gree?  Might  not  Parliament  be  induced  to  retrace  its 
steps?  Might  we  not  find  it  difficult  to  maintain  even 
the  present  limitation  ?  The  wisest  course  would,  in  my 
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opinion,  be  to  reduce  the  hours  of  labor  from  twelve  to 
eleven,  to  observe  the  effect  of  that  experiment,  and  if, 
as  I  hope  and  believe,  the  result  should  be  satisfactory, 
then  to  make  a  further  reduction  from  eleven  to  ten. 
This  is  a  question,  however,  which  will  be  with  more 
advantage  considered  when  we  are  in  Committee. 

One  word.  Sir,  before  I  sit  down,  in  answer  to  my 
noble  friend  near  me.^  He  seems  to  think  that  this  bill 
is  ill  timed.  I  own  that  I  cannot  agree  with  him.  We 
carried  up  on  Monday  last  to  the  bar  of  the  Lords  a  bill 
which  will  remove  the  most  hateful  and  pernicious  restric¬ 
tion  that  ever  was  laid  on  trade.  Nothing  can  be  more 
proper  than  to  apply,  in  the  same  week,  a  remedy  to  a 
great  evil  of  a  directly  opposite  kind.  As  lawgivers,  we 
have  two  great  faults  to  confess  and  to  repair.  We  have 
done  that  which  we  ought  not  to  have  done ;  we  have  left 
undone  that  which  we  ought  to  have  done.  We  have 
regulated  that  which  we  should  have  left  to  regulate 
itself.  We  have  left  unregulated  that  which  we  were 
bound  to  regulate.  We  have  given  to  some  branches  of 
industry  a  protection  which  has  proved  their  bane.  We 
have  withheld  from  public  health  and  public  morals  the 
protection  which  was  their  due.  We  have  prevented 
the  laborer  from  buying  his  loaf  where  he  could  get  it 
cheapest;  but  we  have  not  prevented  him  from  ruining 
his  body  and  mind  by  premature  and  immoderate  toil. 
I  hope  that  we  have  seen  the  last  both  of  a  vicious  system 
of  interference  and  of  a  vicious  system  of  non-interfer¬ 
ence,  and  that  our  poorer  countrymen  will  no  longer  have 
reason  to  attribute  their  sufferings  either  to  our  meddling 
or  to  our  neglect. 


^  Lord  Morpeth. 
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A  Speech  delivered  at  the  opening  of  the  Edinburgh  Philoso* 
phical  Institution  on  November  4,  1846. 

I  THANK  you,  Gentlemen,  for  this  cordial  reception. 
I  have  thought  it  right  to  steal  a  short  time  from  duties 
not  unimportant  for  the  purpose  of  lending  my  aid  to  an 
undertaking  calculated,  as  I  think,  to  raise  the  credit 
and  to  promote  the  best  interests  of  the  city  which  has 
so  many  claims  on  my  gratitude. 

The  Directors  of  our  Institution  have  requested  me 
to  propose  to  you  as  a  toast  the  Literature  of  Britain. 
They  could  not  have  assigned  to  me  a  more  agreeable 
duty.  The  chief  object  of  this  Institution  is,  I  conceive, 
to  impart  knowledge  through  the  medium  of  our  own 
language.  Edinburgh  is  already  rich  in  libraries  worthy 
of  her  fame  as  a  seat  of  literature  and  a  seat  of  jurispru¬ 
dence.  A  man  of  letters  can  here  without  difficulty  ob¬ 
tain  access  to  repositories  filled  with  the  wisdom  of  many 
ages  and  of  many  nations.  But  something  was  still  want¬ 
ing.  We  still  wanted  a  library  open  to  that  large,  that 
important,  that  respectable  class  which,  though  by  no 
means  destitute  of  liberal  curiosity  or  of  sensibility  to 
literary  pleasures,  is  yet  forced  to  be  content  with  what 
is  written  in  our  own  tongue.  For  that  class  especially, 
I  do  not  say  exclusively,  this  library  is  intended.  Our 
directors,  I  hope,  will  not  be  satisfied,  I,  as  a  member, 
shall  certainly  not  be  satisfied,  till  we  possess  a  noble  and 
complete  collection  of  English  books,  till  it  is  impossible 
to  seek  in  vain  on  our  shelves  for  a  single  English  book 
which  is  valuable  either  on  account  of  matter  or  on  account 
of  manner,  which  throws  any  light  on  our  civil,  ecclesi- 
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astical,  intellectual,  or  social  history,  which,  in  short,  can 
afford  either  useful  instruction  or  harmless  amusement. 

From  such  a  collection,  placed  within  the  reach  of  that 
large  and  valuable  class  which  I  have  mentioned,  I  am 
disposed  to  expect  great  good.  And  when  I  say  this,  I 
do  not  take  into  the  account  those  rare  cases  to  which  my 
valued  friend,  the  Lord  Provost,^  so  happily  alluded.  It 
is  indeed  not  impossible  that  some  man  of  genius  who 
may  enrich  our  literature  with  imperishable  eloquence 
and  song,  or  who  may  extend  the  empire  of  our  race  over 
matter,  may  feel  in  our  reading  room,  for  the  first  time, 
the  consciousness  of  powers  yet  undeveloped.  It  is  not 
impossible  that  our  volumes  may  suggest  the  first  thought 
of  something  great  to  some  future  Burns,  or  Watt,  or 
Arkwright.  But  I  do  not  speak  of  these  extraordinary 
cases.  What  I  confidently  anticipate  is  that,  through 
the  whole  of  that  class  whose  benefit  we  have  peculiarly 
in  view,  there  will  be  a  moral  and  an  intellectual  im¬ 
provement;  that  many  hours,  which  might  otherwise  be 
wasted  in  folly  or  in  vice,  will  be  employed  in  pursuits 
which,  while  they  afford  the  highest  and  most  lasting 
pleasure,  are  not  only  harmless,  but  purifying  and  elevat¬ 
ing.  My  own  experience,  my  own  observation,  justifies 
me  in  entertaining  this  hope.  I  have  had  opportunities, 
both  in  this  and  in  other  countries,  of  forming  some  es¬ 
timate  of  the  effect  which  is  likely  to  be  produced  by  a 
good  collection  of  books  on  a  society  of  young  men. 
There  is,  I  will  venture  to  say,  no  judicious  commanding 
officer  of  a  regiment  who  will  not  tell  you  that  the  vicin¬ 
ity  of  a  valuable  library  will  improve  perceptibly  the 
whole  character  of  a  mess.  I  well  knew  one  eminent 
military  servant  of  the  East  India  Company,  a  man  of 
great  and  various  accomplishments,  a  man  honorably  dis¬ 
tinguished  both  in  war  and  in  diplomacy,  a  man  who 
enjoyed  the  confidence  of  some  of  the  greatest  generals 
and  statesmen  of  our  time.  When  I  asked  him  how, 

^  Mr.  Adam  Black. 
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having  left  his  country  while  still  a  boy,  and  having 
passed  his  youth  at  military  stations  in  India,  he  had 
been  able  to  educate  himself,  his  answer  was,  that  he 
had  been  stationed  in  the  neighborhood  of  an  excellent 
library,  that  he  had  been  allowed  free  access  to  the  books, 
and  that  they  had,  at  the  most  critical  time  of  his  life, 
decided  his  character,  and  saved  him  from  being  a  mere 
smoking,  card-playing,  punch-drinking  lounger. 

Some  of  the  objections  which  have  been  made  to  such 
institutions  as  ours  have  been  so  happily  and  completely 
refuted  by  my  friend  the  Lord  Provost,  and  by  the  Most 
Reverend  Prelate,  who  has  honored  us  with  his  presence 
this  evening,^  that  it  would  be  idle  to  say  again  what  has 
been  so  well  said.  There  is,  however,  one  objection 
which,  with  your  permission,  I  will  notice.  Some  men, 
of  whom  I  wish  to  speak  with  great  respect,  are  haunted, 
as  it  seems  to  me,  with  an  unreasonable  fear  of  what 
they  call  superficial  knowledge.  Knowledge,  they  say, 
which  really  deserves  the  name,  is  a  great  blessing  to 
mankind,  the  ally  of  virtue,  the  harbinger  of  freedom. 
But  such  knowledge  must  be  profound.  A  crowd  of  peo¬ 
ple  who  have  a  smattering  of  mathematics,  a  smattering  of 
astronomy,  a  smattering  of  chemistry,  who  have  read  a 
little  poetry  and  a  little  history,  is  dangerous  to  the  com¬ 
monwealth.  Such  half  knowledge  is  worse  than  igno¬ 
rance.  And  then  the  authority  of  Pope  is  vouched. 
Drink  deep  or  taste  not;  shallow  draughts  intoxicate; 
drink  largely  and  that  will  sober  you.  I  must  confess 
that  the  danger  which  alarms  these  gentlemen  never 
seemed  to  me  very  serious ;  and  my  reason  is  this :  that 
I  never  could  prevail  on  any  person  who  pronounced 
superficial  knowledge  a  curse,  and  profound  knowledge 
a  blessing,  to  tell  me  what  was  his  standard  of  profun¬ 
dity.  The  argument  proceeds  on  the  supposition  that 
there  is  some  line  between  profound  and  superficial  know¬ 
ledge  similar  to  that  which  separates  truth  from  false- 

^  Archbishop  Whately. 
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hood.  I  know  of  no  such  line.  When  we  talk  of  men 
of  deep  science,  do  we  mean  that  they  have  got  to  the 
bottom  or  near  the  bottom  of  science  ?  Do  we  mean  that 
they  know  all  that  is  capable  of  being  known  ?  Do  we 
mean  even  that  they  know,  in  their  own  especial  depart¬ 
ment,  all  that  the  smatterers  of  the  next  generation  will 
know?  Why,  if  we  compare  the  little  truth  that  we 
know  with  the  infinite  mass  of  truth  which  we  do  not 
know,  we  are  all  shallow  together;  and  the  greatest  phi¬ 
losophers  that  ever  lived  would  be  the  first  to  confess 
their  shallowness.  If  we  could  call  up  the  first  of  human 
beings,  if  we  could  call  up  Newton,  and  ask  him  whether, 
even  in  those  sciences  in  which  he  had  no  rival,  he  con¬ 
sidered  himself  as  profoundly  knowing,  he  would  have 
told  us  that  he  was  but  a  smatterer  like  ourselves,  and 
that  the  difference  between  his  knowledge  and  ours  van¬ 
ished,  when  compared  with  the  quantity  of  truth  still  un¬ 
discovered,  just  as  the  distance  between  a  person  at  the 
foot  of  Ben  Lomond  and  at  the  top  of  Ben  Lomond  van¬ 
ishes  when  compared  with  the  distance  of  the  fixed  stars. 

It  is  evident,  then,  that  those  who  are  afraid  of  super¬ 
ficial  knowledge  do  not  mean  by  superficial  knowledge, 
knowledge  which  is  superficial  when  compared  with  the 
whole  quantity  of  truth  capable  of  being  known.  For, 
in  that  sense,  all  human  knowledge  is,  and  always  has 
been,  and  always  must  be,  superficial.  What,  then,  is 
the  standard?  Is  it  the  same  two  years  together  in  any 
country?  Is  it  the  same,  at  the  same  moment,  in  any 
two  countries?  Is  it  not  notorious  that  the  profundity 
of  one  age  is  the  shallowness  of  the  next;  that  the  pro¬ 
fundity  of  one  nation  is  the  shallowness  of  a  neighboring 
nation?  Ramohun  Roy  passed,  among  Hindoos,  for  a 
man  of  profound  Western  learning;  but  he  would  have 
been  but  a  very  superficial  member  of  this  Institute. 
Strabo  was  justly  entitled  to  be  called  a  profound  geo¬ 
grapher  eighteen  hundred  years  ago.  But  a  teacher  of 
geography,  who  had  never  heard  of  America,  would  now 
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be  laughed  at  by  the  girls  of  a  boarding  school.  What 
would  now  be  thought  of  the  greatest  chemist  of  1746,  or 
of  the  greatest  geologist  of  1746?  The  truth  is  that,  in 
all  experimental  science,  mankind  is,  of  necessity,  con¬ 
stantly  advancing.  Every  generation,  of  course,  has  its 
front  rank  and  its  rear  rank ;  but  the  rear  rank  of  a  later 
generation  occupies  the  ground  which  was  occupied  by 
the  front  rank  of  a  former  generation. 

You  remember  Gulliver’s  adventures.  First  he  is 
shipwrecked  in  a  country  of  little  men ;  and  he  is  a  Co¬ 
lossus  among  them.  He  strides  over  the  walls  of  their 
capital :  he  stands  higher  than  the  cupola  of  their  great 
temple :  he  tugs  after  him  a  royal  fleet :  he  stretches  his 
legs;  and  a  royal  ax  my,  with  drums  beating  and  colors 
flying,  marches  through  the  gigantic  arch :  he  devours  a 
whole  granary  for  breakfast,  eats  a  herd  of  cattle  for 
dinner,  and  washes  down  his  meal  with  all  the  hogsheads 
of  a  cellar.  In  his  next  voyage  he  is  among  men  sixty 
feet  high.  He  who,  in  Lilliput,  used  to  take  people  up 
in  his  hand  in  order  that  he  might  be  able  to  hear  them, 
is  himself  taken  up  in  the  hands  and  held  to  the  ears  of. 
his  masters.  It  is  all  that  he  can  do  to  defend  himself 
with  his  hanger  against  the  rats  and  mice.  The  court 
ladies  amuse  themselves  with  seeing  him  fight  wasps  and 
frogs :  the  monkey  runs  ofl  with  him  to  the  chimney  top : 
the  dwarf  drops  him  into  the  cream  jug  and  leaves  him 
to  swim  for  his  life.  Now,  was  Gulliver  a  tall  or  a  short 
man?  Why,  in  his  own  house  at  Rotherhithe,  he  was 
thought  a  man  of  the  ordinary  stature.  Take  him  to 
**  Lilliput;  and  he  is  Quinbus  Flestrin,  the  Man  Mountain. 
Take  him  to  Brobdingnag,  and  he  is  Grildrig,  the  little 
Manikin.  It  is  the  same  in  science.  The  pigmies  of 
one  society  would  have  passed  for  giants  in  another. 

It  might  be  amusing  to  institute  a  comparison  between 
one  of  the  profoundly  learned  men  of  the  thirteenth  cen¬ 
tury  and  one  of  the  superficial  students  who  will  frequent 
our  library.  Take  the  great  philosopher  of  the  time  of 
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Henry  the  Third  of  England,  or  Alexander  the  Third 
of  Scotland,  the  man  renowned  all  over  the  island,  and 
even  as  far  as  Italy  and  Spain,  as  the  first  of  astronomers 
and  chemists.  What  is  his  astronomy?  He  is  a  firm 
believer  in  the  Ptolemaic  system.  He  never  heard  of 
the  law  of  gravitation.  Tell  him  that  the  succession  of 
day  and  night  is  caused  by  the  turning  of  the  earth  on 
its  axis.  Tell  him  that,  in  consequence  of  this  motion, 
the  polar  diameter  of  the  earth  is  shorter  than  the  equa¬ 
torial  diameter.  Tell  him  that  the  succession  of  summer 
and  winter  is  caused  by  the  revolution  of  the  earth  round 
the  sun.  If  he  does  not  set  you  down  for  an  idiot,  he 
lays  an  information  against  you  before  the  Bishop,  and 
has  you  burned  for  a  heretic.  To  do  him  justice,  how¬ 
ever,  if  he  is  ill  informed  on  these  points,  there  are  other 
points  on  which  Newton  and  Laplace  were  mere  children 
when  compared  with  him.  He  can  cast  your  nativity. 
He  knows  what  will  happen  when  Saturn  is  in  the  House 
of  Life,  and  what  will  happen  when  Mars  is  in  conjunc¬ 
tion  with  the  Dragon’s  Tail.  He  can  read  in  the  stars 
whether  an  expedition  will  be  successful,  whether  the 
next  harvest  will  be  plentiful,  which  of  your  children 
will  be  fortunate  in  marriage,  and  which  will  be  lost  at 
sea.  Happy  the  state,  happy  the  family,  which  is  guided 
by  the  counsels  of  so  profound  a  man !  And  what  but 
mischief,  public  and  private,  can  we  expect  from  the 
temerity  and  conceit  of  sciolists  who  know  no  more  about 
the  heavenly  bodies  than  what  they  have  learned  from 
Sir  John  Herschel’s  beautiful  little  volume.  But,  to 
speak  seriously,  is  not  a  little  truth  better  than  a  great 
deal  of  falsehood?  Is  not  the  man  who,  in  the  evenings 
of  a  fortnight,  has  acquired  a  correct  notion  of  the  solar 
system,  a  more  profound  astronomer  than  a  man  who  has 
passed  thirty  years  in  reading  lectures  about  the  primum 
mobile^  and  in  drawing  schemes  of  horoscopes? 

Or  take  chemistry.  Our  philosopher  of  the  thirteenth 
century  shall  be,  if  you  please,  a  universal  genius, 
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chemist  as  weU  as  astronomer.  He  has  perhaps  got  so 
far  as  to  know,  that  if  he  mixes  charcoal  and  saltpetre  in 
certain  proportions  and  then  applies  fire,  there  will  be 
an  explosion  which  will  shatter  all  his  retorts  and  aludels ; 
and  he  is  proud  of  knowing  what  will  in  a  later  age  be 
familiar  to  all  the  idle  boys  in  the  kingdom.  But  there 
are  departments  of  science  in  which  he  need  not  fear  the 
rivalry  of  Black,  or  Lavoisier,  or  Cavendish,  or  Davy. 
He  is  in  hot  pursuit  of  the  philosopher’s  stone,  of  the 
stone  that  is  to  bestow  wealth,  and  health,  and  longevity. 
He  has  a  long  array  of  strangely  shaped  vessels,  filled 
with  red  oil  and  white  oil,  constantly  boiling.  The  mo¬ 
ment  of  projection  is  at  hand;  and  soon  all  his  kettles 
and  gridirons  will  be  turned  into  pure  gold.  Poor  Pro¬ 
fessor  Faraday  can  do  nothing  of  the  sort.  I  should  de¬ 
ceive  you  if  I  held  out  to  you  the  smallest  hope  that  he 
will  ever  turn  your  halfpence  into  sovereigns.  But  if 
you  can  induce  him  to  give  at  our  Institute  a  course  of 
lectures  such  as  I  once  heard  him  give  at  the  Royal  In¬ 
stitution  to  children  in  the  Christmas  holidays,  I  can 
promise  you  that  you  will  know  more  about  the  effects 
produced  on  bodies  by  heat  and  moisture  than  was  known 
to  some  alchemists  who,  in  the  middle  ages,  were  thought 
worthy  of  the  patronage  of  kings. 

As  it  has  been  in  science  so  it  has  been  in  literature. 
Compare  the  literary  acquirements  of  the  great  men  of 
the  thirteenth  century  with  those  which  will  be  within 
the  reach  of  many  who  will  frequent  our  reading  room. 
As  to  Greek  learning,  the  profound  man  of  the  thirteenth 
century  was  absolutely  on  a  par  with  the  superficial  man 
of  the  nineteenth.  In  the  modern  languages,  there  was 
not,  six  hundred  years  ago,  a  single  volume  which  is  now 
read.  The  library  of  our  profound  scholar  must  have 
consisted  entirely  of  Latin  books.  We  will  suppose  him 
to  have  had  both  a  large  and  a  choice  collection.  We 
will  allow  him  thirty,  nay,  forty  manuscripts,  and  among 
them  a  Virgil,  a  Terence,  a  Lucan,  an  Ovid,  a  Statius, 
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a  great  deal  of  Livy,  a  great  deal  of  Cicero.  In  allow¬ 
ing  him  all  this,  we  are  dealing  most  liberally  with  him ; 
for  it  is  much  more  likely  that  his  shelves  were  filled 
with  treatises  on  school  divinity  and  canon  law,  composed 
by  writers  whose  names  the  world  has  very  wisely  forgot¬ 
ten,  But,  even  if  we  suppose  him  to  have  possessed  all 
that  is  most  valuable  in  the  literature  of  Rome,  I  say 
with  perfect  confidence  that,  both  in  respect  of  intellec¬ 
tual  improvement,  and  in  respect  of  intellectual  pleasures, 
he  was  far  less  favorably  situated  than  a  man  who  now, 

’  knowing  only  the  English  language,  has  a  bookcase  filled 
with  the  best  English  works.  Our  great  man  of  the 
middle  ages  could  not  form  any  conception  of  any  tra¬ 
gedy  approaching  Macbeth  or  Lear,  or  of  any  comedy 
equal  to  Henry  the  Fourth  or  Twelfth  Night.  The  best 
epic  poem  that  he  had  read  was  far  inferior  to  the  Para¬ 
dise  Lost ;  and  all  the  tomes  of  his  philosophers  were  not 
worth  a  page  of  the  Novum  Organum. 

The  Novum  Organum,  it  is  true,  persons  who  know 
only  English  must  read  in  a  translation:  and  this  re¬ 
minds  me  of  one  great  advantage  which  such  persons  will 
derive  from  our  Institution.  They  will,  in  our  library, 
be  able  to  form  some  acquaintance  with  the  master  minds 
of  remote  ages  and  foreign  countries.  A  large  part  of 
what  is  best  worth  knowing  in  ancient  literature,  and  in 
the  literature  of  France,  Italy,  Germany,  and  Spain,  has 
been  translated  into  our  own  tongue.  It  is  scarcely  pos¬ 
sible  that  the  translation  of  any  book  of  the  highest  class 
can  be  equal  to  the  original.  But,  though  the  finer 
touches  may  be  lost  in  the  copy,  the  great  outlines  will 
remain.  An  Englishman  who  never  saw  the  frescoes  in 
the  Vatican  may  yet,  from  engravings,  form  some  notion 
of  the  exquisite  grace  of  Raphael,  and  of  the  sublimity 
and  energy  of  Michael  Angelo.  And  so  the  genius  of 
Homer  is  seen  in  the  poorest  version  of  the  Iliad;  the 
genius  of  Cervantes  is  seen  in  the  poorest  version  of  Don 
Quixote.  Let  it  not  be  supposed  that  I  wish  to  dissuade 
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any  person  from  studying  either  the  ancient  languages  or 
the  languages  of  modern  Europe.  Far  from  it.  I  prize 
most  highly  those  keys  of  knowledge;  and  I  think  that 
no  man  who  has  leisure  for  study  ought  to  be  content 
until  he  possesses  several  of  them.  I  always  much  ad¬ 
mired  a  saying  of  the  Emperor  Charles  the  Fifth. 
“When  I  learn  a  new  language,”  he  said,  “I  feel  as  if 
I  had  got  a  new  soul.”  But  I  would  console  those  who 
have  not  time  to  make  themselves  linguists  by  assuring 
them  that,  by  means  of  their  own  mother  tongue,  they 
may  obtain  ready  access  to  vast  intellectual  treasures,  to 
treasures  such  as  might  have  been  envied  by  the  greatest 
linguists  of  the  age  of  Charles  the  Fifth,  to  treasures 
surpassing  those  which  were  possessed  by  Aldus,  by 
Erasmus,  and  by  Melancthon. 

And  thus  I  am  brought  back  to  the  point  from  which 
i  started.  I  have  been  requested  to  invite  you  to  fill 
your  glasses  to  the  Literature  of  Britain;  to  that  litera¬ 
ture,  the  brightest,  the  purest,  the  most  durable  of  all 
the  glories  of  our  country;  to  that  literature,  so  rich  in 
precious  truth  and  precious  fiction;  to  that  literature 
which  boasts  of  the  prince  of  all  poets  and  of  the  prince 
of  all  philosophers;  to  that  literature  which  has  exer¬ 
cised  an  infiuence  wider  than  that  of  our  commerce,  and 
mightier  than  that  of  our  arms ;  to  that  literature  which 
has  taught  France  the  principles  of  liberty,  and  has  fur¬ 
nished  Germany  with  models  of  art;  to  that  literature 
which  forms  a  tie  closer  than  the  tie  of  consanguinity 
between  us  and  the  commonwealths  of  the  valley  of  the 
Mississippi ;  to  that  literature  before  the  light  of  which 
impious  and  cruel  superstitions  are  fast  taking  flight  on 
the  banks  of  the  Ganges ;  to  that  literature  which  will,  in 
future  ages,  instruct  and  delight  the  unborn  millions  who 
will  have  turned  the  Australasian  and  Caffrarian  deserts 
into  cities  and  gardens.  To  the  Literature  of  Britain, 
then !  And,  wherever  British  literature  spreads,  may  it 
be  attended  by  British  virtue  and  by  British  freedom ! 
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April  19, 1847 

In  the  year  1847  the  Government  asked  from  the  House  of 
Commons  a  grant  of  one  hundred  thousand  pounds  for  the 
education  of  the  people.  On  the  nineteenth  of  April,  Lord 
John  Russell,  having  explained  the  reasons  for  this  applica¬ 
tion,  moved  the  order  of  the  day  for  a  Committee  of  Supply. 
Mr.  Thomas  Duncombe,  Member  for  Finsbury,  moved  the 
following  amendment :  — - 

“That  previous  to  any  grant  of  public  money  being 
assented  to  by  this  House,  for  the  purpose  of  carrying  out 
the  scheme  of  national  education,  as  developed  in  the  Minutes 
of  the  Committee  of  Council  on  Education  in  August  and 
December  last,  which  minutes  have  been  presented  to  both 
Houses  of  Parliament  by  command  of  Her  Majesty,  a  select 
Committee  he  appointed  to  inquire  into  the  justice  and 
expediency  of  such  a  scheme,  and  its  probable  annual  cost ; 
also  to  inquire  whether  the  regulations  attached  thereto  do 
not  unduly  increase  the  influence  of  the  Crown,  invade  the 
constitutional  functions  of  Parliament,  and  interfere  with  the 
religious  convictions  and  civil  rights  of  Her  Majesty’s  sub¬ 
jects.” 

In  opposition  to  this  amendment,  the  following  Speech  was 
made.  After  a  debate  of  three  nights,  Mr.  Thomas  Dun¬ 
combe  obtained  permission  to  withdraw  the  latter  part  of  his 
amendment.  The  first  part  was  put,  and  negatived  by  372 
votes  to  47. 

..  # 

You  will  not  wonder,  Sir,  that  I  am  desirous  to  catch 
your  eye  this  evening.  The  first  duty  which  I  performed, 
as  a  Member  of  the  Committee  of  Council  which  is 
charged  with  the  superintendence  of  public  instruction. 
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was  to  give  my  hearty  assent  to  the  plan  which  the  hon¬ 
orable  Member  for  Finsbury  calls  on  the  House  to  con¬ 
demn.  I  am  one  of  those  who  have  been  accused  in 
every  part  of  the  kingdom,  and  who  are  now  accused  in 
Parliament,  of  aiming,  under  specious  pretences,  a  blow 
at  the  civil  and  religious  liberties  of  the  people.  It  is 
natural  therefore  that  I  should  seize  the  earliest  opportu¬ 
nity  of  vindicating  myself  from  so  grave  a  charge. 

The  honorable  Member  for  Finsbury  must  excuse  me 
if,  in  the  remarks  which  I  have  to  offer  to  the  House,  I 
should  not  follow  very  closely  the  order  of  his  speech. 
The  truth  is  that  a  mere  answer  to  his  speech  would  be 
no  defence  of  myself  or  of  my  colleagues.  I  am  sur¬ 
prised,  I  own,  that  a  man  of  his  acuteness  and  ability 
should,  on  such  an  occasion,  have  made  such  a  speech. 
The  country  is  excited  from  one  end  to  the  other  by  a 
great  question  of  principle.  On  that  question  the  gov¬ 
ernment  has  taken  one  side.  The  honorable  Member 
stands  forth  as  the  chosen  and  trusted  champion  of  a 
great  party  which  takes  the  other  side.  We  expected  to 
hear  from  him  a  full  exposition  of  the  views  of  those  in 
whose  name  he  speaks.  But,  to  our  astonishment,  he 
has  scarcely  even  alluded  to  the  controversy  which  has 
divided  the  whole  nation.  He  has  entertained  us  with 
sarcasms  and-  personal  anecdotes:  he  has  talked  much 
about  matters  of  mere  detail :  but  I  must  say  that,  after 
listening  with  close  attention  to  all  that  he  has  said,  I 
am  quite  unable  to  discover  whether,  on  the  only  impor¬ 
tant  point  which  is  in  issue,  he  agrees  with  us  or  with 
that  large  and  active  body  of  Nonconformists  which  is 
diametrically  opposed  to  us.  He  has  sat  down  without 
dropping  one  word  from  which  it  is  possible  to  discover 
whether  he  thinks  that  education  is  or  that  it  is  not  a 
matter  with  which  the  state  ought  to  interfere.  Yet  that 
is  the  question  about  which  the  whole  nation  has,  during 
several  weeks,  been  writing,  reading,  speaking,  hearing, 
thinking,  petitioning,  and  on  which  it  is  now  the  duty  of 
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Parliament  to  pronounce  a  decision.  That  question  once 
settled,  there  will  be,  I  believe,  very  little  room  for  dis¬ 
pute.  If  it  be  not  competent  to  the  state  to  interfere 
with  the  education  of  the  people,  the  mode  of  interference 
recommended  by  the  Committee  of  Council  must  of  course 
be  condemned.  If  it  be  the  right  and  the  duty  of  the 
state  to  make  provision  for  the  education  of  the  people, 
the  objections  made  to  our  plan  will,  in  a  very  few  words, 
be  shown  to  be  frivolous. 

I  shall  take  a  course  very  different  from  that  which 
has  been  taken  by  the  honorable  gentleman.  I  shall  in 
the  clearest  manner  profess  my  opinion  on  that  great 
question  of  principle  which  he  has  studiously  evaded; 
and  for  my  opinion  I  shall  give  what  seem  to  me  to  be 
unanswerable  reasons. 

I  believe.  Sir,  that  it  is  the  right  and  the  duty  of  the 
state  to  provide  means  of  education  for  the  common  peo¬ 
ple.  This  proposition  seems  to  me  to  be  implied  in  every 
definition  that  has  ever  yet  been  given  of  the  functions 
of  a  government.  About  the  extent  of  those  functions 
there  has  been  much  difference  of  opinion  among  ingen¬ 
ious  men.  There  are  some  who  hold  that  it  is  the  busi¬ 
ness  of  a  government  to  meddle  with  every  part  of  the 
system  of  human  life,  to  regulate  trade  by  bounties  and 
prohibitions,  to  regulate  expenditure  by  sumptuary  laws, 
to  regulate  literature  by  a  censorship,  to  regulate  religion 
by  an  inquisition.  Others  go  to  the  opposite  extreme, 
and  assign  to  government  a  very  narrow  sphere  of  action. 
But  the  very  narrowest  sphere  that  ever  was  assigned  to 
governments  by  any  school  of  political  philosophy  is  quite 
wide  enough  for  my  purpose.  On  one  point  all  the  dis¬ 
putants  are  agreed.  They  unanimously  acknowledge 
that  it  is  the  duty  of  every  government  to  take  order  for 
giving  security  to  the  persons  and  property  of  the  mem¬ 
bers  of  the  community. 

This  being  admitted,  can  it  be  denied  that  the  educa¬ 
tion  of  the  common  people  is  a  most  effectual  means  of 
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securing  our  persons  and  our  property?  Let  Adam 
Smith  answer  that  question  for  me.  His  authority, 
always  high,  is,  on  this  subject,  entitled  to  peculiar  re¬ 
spect,  because  he  extremely  disliked  busy,  prying,  inter¬ 
fering  governments.  He  was  for  leaving  literature,  arts, 
sciences,  to  take  care  of  themselves.  He  was  not  friendly 
to  ecclesiastical  establishments.  He  was  of  opinion,  that 
the  state  ought  not  to  meddle  with  the  education  of  the 
rich.  But  he  has  expressly  told  us  that  a  distinction  is 
to  be  made,  particularly  in  a  commercial  and  highly  civi¬ 
lized  society,  between  the  education  of  the  rich  and  the 
education  of  the  poor.  The  education  of  the  poor,  he 
says,  is  a  matter  which  deeply  concerns  the  common¬ 
wealth.  Just  as  the  magistrate  ought  to  interfere  for  the 
purpose  of  preventing  the  leprosy  from  spreading  among 
the  people,  he  ought  to  interfere  for  the  purpose  of  stop¬ 
ping  the  progress  of  the  moral  distempers  which  are  in¬ 
separable  from  ignorance.  Nor  can  this  duty  be  neg¬ 
lected  without  danger  to  the  public  peace.  If  you  leave 
the  multitude  uninstructed,  there  is  serious  risk  that  reli¬ 
gious  animosities  may  produce  the  most  dreadful  disor¬ 
ders.  The  most  dreadful  disorders!  Those  are  Adam 
Smith’s  own  words;  and  prophetic  words  they  were. 
Scarcely  had  he  given  this  warning  to  our  rulers  when 
his  prediction  was  fulfilled  in  a  manner  never  to  be  for¬ 
gotten.  I  speak  of  the  No  Popery  riots  of  1780.  I  do 
not  know  that  I  could  find  in  all  history  a  stronger  proof 
of  the  proposition,  that  the  ignorance  of  the  common 
people  makes  the  property,  the  limbs,  the  lives  of  all 
classes  insecure.  Without  the  shadow  of  a  grievance,  at 
the  summons  of  a  madman,  a  hundred  thousand  people 
rise  in  insurrection.  During  a  whole  week,  there  is  an¬ 
archy  in  the  greatest  and  wealthiest  of  European  cities. 
The  Parliament  is  besieged.  Your  predecessor  sits  trem¬ 
bling  in  his  chair,  and  expects  every  moment  to  see  the 
door  beaten  in  by  the  ruffians  whose  roar  he  hears  all 
round  the  house.  The  peers  are  pulled  out  of  their 
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coaches.  The  bishops  in  their  lawn  are  forced  to  fly  over 
the  tiles.  The  chapels  of  foreign  ambassadors,  buildings 
made  sacred  by  the  law  of  nations,  are  destroyed.  The 
house  of  the  Chief  Justice  is  demolished.  The  little  chil¬ 
dren  of  the  Prime  Minister  are  taken  out  of  their  beds 
and  laid  in  their  night  clothes  on  the  table  of  the  Horse 
Guards,  the  only  safe  asylum  from  the  fury  of  the  rabble. 
The  prisons  are  opened.  Highwaymen,  housebreakers, 
murderers,  come  forth  to  swell  the  mob  by  which  they 
have  been  set  free.  Thirty-six  fires  are  blazing  at  once 
in  London.  Then  comes  the  retribution.  Count  up  all 
the  wretches  who  were  shot,  who  were  hanged,  who  were 
crushed,  who  drank  themselves  to  death  at  the  rivers  of 
gin  which  ran  down  Holborn  Hill;  and  you  will  find  that 
battles  have  been  lost  and  won  with  a  smaller  sacrifice 
of  life.  And  what  was  the  cause  of  this  calamity,  a 
calamity  which,  in  the  history  of  London,  ranks  with 
the  great  plague  and  the  great  fire?  The  cause  was  the 
ignorance  of  a  population  which  had  been  suffered,  in 
the  neighborhood  of  palaces,  theatres,  tem23les,  to  grow 
up  as  rude  and  stupid  as  any  tribe  of  tattooed  cannibals 
in  New  Zealand,  I  might  say  as  any  drove  of  beasts  in 
Smithfield  Market. 

TJie  instance  is  striking:  but  it  is  not  solitary.  To 
the  same  cause  are  to  be  ascribed  the  riots  of  Notting¬ 
ham,  the  sack  of  Bristol,  all  the  outrages  of  Ludd,  and 
Swing,  and  Kebecca,  beautiful  and  costly  machinery 
broken  to  pieces  in  Yorkshire,  barns  and  haystacks  blaz¬ 
ing  in  Kent,  fences  and  buildings  pulled  down  in  Wales. 
Could  such  things  have  been  done  in  a  country  in  which 
the  mind  of  the  laborer  had  been  opened  by  education, 
in  which  he  had  been  taught  to  find  pleasure  in  the  exer¬ 
cise  of  his  intellect,  taught  to  revere  his  Maker,  taught 
to  respect  legitimate  authority,  and  taught  at  the  same 
time  to  seek  the  redress  of  real  wrongs  by  peaceful  and 
constitutional  means  ? 

This,  then,  is  my  argument.  It  is  the  duty  of  govern- 
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ment  to  protect  our  persons  and  property  from  danger. 
The  gross  ignorance  of  the  common  people  is  a  principal 
cause  of  danger  to  our  persons  and  property.  Therefore, 
it  is  the  duty  of  the  government  to  take  care  that  the 
common  people  shall  not  be  grossly  ignorant. 

And  what  is  the  alternative  ?  It  is  universally  allowed 
that,  by  some  means,  government  must  protect  our  per¬ 
sons  and  property.  If  you  take  away  education,  what 
means  do  you  leave?  You  leave  means  such  as  only  ne¬ 
cessity  can  justify,  means  which  inflict  a  fearful  amount 
of  pain,  not  only  on  the  guilty,  but  on  the  innocent  who 
are  connected  with  the  guilty.  You  leave  guns  and  bay¬ 
onets,  stocks  and  whipping  posts,  treadmills,  solitary 
cells,  penal  colonies,  gibbets.  See,  then,  how  the  case 
stands.  Here  is  an  end  which,  as  we  all  agree,  govern¬ 
ments  are  bound  to  attain.  There  are  only  two  ways  of 
attaining  it.  One  of  those  ways  is  by  making  men  bet¬ 
ter,  and  wiser,  and  happier.  The  other  way  is  by  mak¬ 
ing  them  infamous  and  miserable.  Can  it  be  doubted 
which  we  ought  to  prefer?  Is  it  not  strange,  is  it  not 
almost  incredible,  that  pious  and  benevolent  men  should 
gravely  propound  the  doctrine  that  the  magistrate  is 
bound  to  punish  and  at  the  same  time  bound  not  to 
teach?  To  me  it  seems  quite  clear  that  whoever  has 
a  right  to  hang  has  a  right  to  educate.  Can  we  think 
without  shame  and  remorse  that  more  than  half  of  those 
wretches  who  have  been  tied  up  at  Newgate  in  our  time 
might  have  been  living  happily,  that  more  than  half  of 
those  who  are  now  in  our  jails  might  have  been  enjoy¬ 
ing  liberty  and  using  that  liberty  well,  that  such  a  hell 
on  earth  as  Norfolk  Island  need  never  have  existed,  if 
we  had  expended  in  training  honest  men  but  a  small  part 
of  what  we  have  expended  in  hunting  and  torturing 
rogues? 

I  would  earnestly  entreat  every  gentleman  to  look  at 
a  report  which  is  contained  in  the  Appendix  to  the  First 
Volume  of  the  Minutes  of  the  Committee  of  Council.  I 
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speak  of  the  report  made  by  Mr.  Seymour  Tremenheere 
on  the  state  of  that  part  of  Monmouthshire  which  is  in¬ 
habited  by  a  population  chiefly  employed  in  mining.  He 
found  that,  in  this  district,  towards  the  close  of  1839, 
out  of  eleven  thousand  children  who  were  of  an  age  to 
attend  school,  eight  thousand  never  went  to  any  school 
at  all,  and  that  most  of  the  remaining  three  thousand 
might  almost  as  well  have  gone  to  no  school  as  to  the 
squalid  hovels  in  which  men  who  ought  themselves  to 
have  been  learners  pretended  to  teach.  In  general,  these 
men  had  only  one  qualification  for  their  employment; 
and  that  was  their  utter  unfitness  for  every  other  employ¬ 
ment.  They  were  disabled  miners,  or  broken  hucksters. 
In  their  schools  all  was  stench,  and  noise,  and  confusion. 
Now  and  then  the  clamor  of  the  boys  was  silenced  for 
two  minutes  by  the  furious  menaces  of  the  master;  but 
it  soon  broke  out  again.  The  instruction  given  was  of 
the  lowest  kind.  Not  one  school  in  ten  was  provided 
with  a  single  map.  This  is  the  way  in  which  you  suf¬ 
fered  the  minds  of  a  great  population  to  be  formed. 
And  now  for  the  effects  of  your  negligence.  The  barba¬ 
rian  inhabitants  of  this  region  rise  in  an  insane  rebellion 
against  the  government.  They  come  pouring  down  their 
valleys  to  Newport.  They  fire  on  the  Queen’s  troops. 
They  wound  a  magistrate.  The  soldiers  fire  in  return ; 
and  too  many  of  these  wretched  men  pay  with  their  lives 
the  penalty  of  their  crime.  But  is  the  crime  theirs 
alone?  Is  it  strange  that  they  should  listen  to  the  only 
teaching  that  they  had?  How  can  you,  who  took  no 
pains  to  instruct  them,  blame  them  for  giving  ear  to  the 
demagogue  who  took  pains  to  delude  them?  We  put 
them  down,  of  course.  We  punish  them.  We  had  no 
choice.  Order  must  be  maintained;  property  must  be 
protected;  and,  since  we  had  omitted  to  take  the  best 
way  of  keeping  these  people  quiet,  we  were  under  the 
necessity  of  keeping  them  quiet  by  the  dread  of  the  sword 
and  the  halter.  But  could  any  necessity  be  more  cruel? 
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And  which  of  us  would  run  the  risk  of  being  placed 
under  such  necessity  a  second  time  ? 

I  say,  therefore,  that  the  education  of  the  people  is 
not  only  a  means,  but  the  best  means,  of  attaining  that 
which  all  allow  to  be  a  chief  end  of  government;  and,  if 
this  be  so,  it  passes  my  faculties  to  understand  how  any 
man  can  gravely  contend  that  government  has  nothing  to 
do  with  the  education  of  the  people. 

My  confidence  in  my  opinion  is  strengthened  when  I 
.  recollect  that  I  hold  that  opinion  in  common  with  all  the 
greatest  lawgivers,  statesmen,  and  political  philosophers 
of  all  nations  and  ages,  with  all  the  most  illustrious 
champions  of  civil  and  spiritual  freedom,  and  especially 
with  those  men  whose  names  were  once  held  in  the  high¬ 
est  veneration  by  the  Protestant  Dissenters  of  England. 
I  might  cite  many  of  the  most  venerable  names  of  the 
old  world ;  but  I  would  rather  cite  the  example  of  that 
country  which  the  supporters  of  the  voluntary  system  here 
are  always  recommending  to  us  as  a  pattern.  Go  back  to 
the  days  when  the  little  society  which  has  expanded  into 
the  opulent  and  enlightened  commonwealth  of  Massa¬ 
chusetts  began  to  exist.  Our  modern  Dissenters  will 
scarcely,  I  think,  venture  to  speak  contumeliously  of 
those  Puritans  whose  spirit  Laud  and  his  High  Commis¬ 
sion  Court  could  not  subdue,  of  those  Puritans  who  were 
willing  to  leave  home  and  kindred,  and  all  the  comforts 
and  refinements  of  civilized  life,  to  cross  the  ocean,  to  fix 
their  abode  in  forests  among  wild  beasts  and  wild  men, 
rather  than  commit  the  sin  of  performing,  in  the  House 
of  God,  one  gesture  which  they  believed  to  be  displeasing 
to  Him.  Did  those  brave  exiles  think  it  inconsistent 
with  civil  or  religious  freedom  that  the  state  should  take 
charge  of  the  education  of  the  people?  No,  Sir;  one  of 
the  earliest  laws  enacted  by  the  Puritan  colonists  was 
that  every  township,  as  soon  as  the  Lord  had  increased 
it  to  the  number  of  fifty  houses,  should  appoint  one  to 
teach  all  children  to  write  and  read,  and  that  every  town- 
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ship  of  a  hundred  houses  should  set  up  a  grammar  school. 
Nor  have  the  descendants  of  those  who  made  this  law 
ever  ceased  to  hold  that  the  public  authorities  were  bound 
to  provide  the  means  of  public  instruction.  Nor  is  this 
doctrine  confined  to  New  England.  “Educate  the  peo¬ 
ple”  was  the  first  admonition  addressed  by  Penn  to  the 
colony  which  he  founded.  “Educate  the  people”  was 
the  legacy  of  Washington  to  the  nation  which  he  had 
saved.  “  Educate  the  people  ”  was  the  unceasing  exhor¬ 
tation  of  J efferson ;  and  I  quote  J efierson  with  peculiar 
pleasure,  because,  of  all  the  eminent  men  that  have  ever 
lived,  Adam  Smith  himself  not  excepted,  Jefferson  was 
the  one  who  most  abhorred  everything  like  meddling  on 
the  part  of  governments.  Yet  the  chief  business  of  his 
later  years  was  to  establish  a  good  system  of  state  educa¬ 
tion  in  Virginia. 

And,  against  such  authority  as  this,  what  have  you 
who  take  the  other  side  to  show?  Can  you  mention  a 
single  great  philosopher,  a  single  man  distinguished  by 
his  zeal  for  liberty,  humanity,  and  truth,  who,  from  the 
beginning  of  the  world  down  to  the  time  of  this  present 
Parliament,  ever  held  your  doctrines  ?  You  can  oppose 
to  the  unanimous  voice  of  all  the  wise  and  good,  of  all 
ages,  and  of  both  hemispheres,  nothing  but  a  clamor 
which  was  first  heard  a  few  months  ago,  a  clamor  in 
which  you  cannot  join  without  condemning,  not  only  all 
whose  memory  you  profess  to  hold  in  reverence,  but  even 
your  former  selves. 

This  new  theory  of  politics  has  at  least  the  merit  of 
originality.  It  may  be  fairly  stated  thus.  All  men  have 
hitherto  been  utterly  in  the  wrong  as  to  the  nature  and 
objects  of  civil  government.  The  great  truth,  hidden 
from  every  preceding  generation,  and  at  length  revealed, 
in  the  year  1846,  to  some  highly  respectable  ministers 
and  elders  of  dissenting  congregations,  is  this.  Govern¬ 
ment  is  simply  a  great  hangman.  Government  ought  to 
do  nothing  except  by  harsh  and  degrading  means.  The 
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one  business  of  government  is  to  handcuff,  and  lock  up, 
and  scourge,  and  shoot,  and  stab,  and  strangle.  It  is 
odious  tyranny  in  a  government  to  attempt  to  prevent 
crime  by  informing  the  understanding  and  elevating  the 
moral  feeling  of  a  people.  A  statesman  may  see  hamlets 
turned,  in  the  course  of  one  generation,  into  great  sea¬ 
port  towns  and  manufacturing  towns.  He  may  know 
that  on  the  character  of  the  vast  population  which  is  col¬ 
lected  in  those  wonderful  towns,  depends  the  prosperity, 
the  peace,  the  very  existence  of  society.  But  he  must 
not  think  of  forming  that  character.  He  is  an  enemy  of 
public  liberty  if  he  attempts  to  prevent  those  hundreds 
of  thousands  of  his  countrymen  from  becoming  mere 
Yahoos.  He  may,  indeed,  build  barrack  after  barrack 
to  overawe  them.  If  they  break  out  into  insurrection, 
he  may  send  cavalry  to  sabre  them :  he  may  mow  them 
down  with  grapeshot:  he  may  hang  them,  draw  them, 
quarter  them,  anything  but  teach  them.  He  may  see, 
and  may  shudder  as  he  sees,  throughout  large  rural  dis¬ 
tricts,  millions  of  infants  growing  up  from  infancy  to 
manhood  as  ignorant,  as  mere  slaves  of  sensual  appetite, 
as  the  beasts  that  perish.  No  matter.  He  is  a  traitor 
to  the  cause  of  civil  and  religious  freedom  if  he  does  not 
look  on  with  folded  arms,  while  absurd  hopes  and  evil 
passions  ripen  in  that  rank  soil.  He  must  wait  for  the 
day  of  his  harvest.  He  must  wait  till  the  Jacquerie 
comes,  till  farmhouses  are  burning,  till  threshing  ma¬ 
chines  are  broken  in  pieces;  and  then  begins  his  busi¬ 
ness,  which  is  simply  to  send  one  poor  ignorant  savage 
to  the  county  jail,  and  another  to  the  antipodes,  and  a 
third  to  the  gallows. 

Such,  Sir,  is  the  new  theory  of  government  which  was 
first  propounded,  in  the  year  1846,  by  some  men  of  high 
note  among  the  Nonconformists  of  England.  It  is  diffi¬ 
cult  to  understand  how  men  of  excellent  abilities  and  ex¬ 
cellent  intentions  —  and  there  are,  I  readily  admit,  such 
men  among  those  who  hold  this  theory  —  can  have  fallen 
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into  so  absurd  and  pernicious  an  error.  One  explanation 
only  occurs  to  me.  This  is,  I  am  inclined  to  believe,  an 
instance  of  the  operation  of  the  great  law  of  reaction. 
We  have  just  come  victorious  out  of  a  long  and  fierce 
contest  for  the  liberty  of  trade.  While  that  contest  was 
undecided,  much  was  said  and  written  about  the  advan¬ 
tages  of  free  competition,  and  about  the  danger  of  suffer¬ 
ing  the  state  to  regulate  matters  which  should  be  left  to 
individuals.  There  has  consequently  arisen  in  the  minds 
of  persons  who  are  led  by  words,  and  who  are  little  in 
the  habit  of  making  distinctions,  a  disposition  to  apply 
to  political  questions  and  moral  questions  principles 
which  are  sound  only  when  applied  to  commercial  ques¬ 
tions.  These  people,  not  content  with  having  forced  the 
government  to  surrender  a  province  wrongfully  usurped, 
now  wish  to  wrest  from  the  government  a  domain  held 
by  a  right  which  was  never  before  questioned,  and  which 
cannot  be  questioned  with  the  smallest  show  of  reason. 
“If,”  they  say,  “free  competition  is  a  good  thing  in 
trade,  it  must  surely  be  a  good  thing  in  education.  The 
supply  of  other  commodities,  of  sugar,  for  example,  is 
left  to  adjust  itself  to  the  demand;  and  the  consequence 
is,  that  we  are  better  supplied  with  sugar  than  if  the 
government  undertook  to  supply  us.  Why,  then,  should 
we  doubt  that  the  supply  of  instruction  will,  without  the 
intervention  of  the  government,  be  found  equal  to  the 
demand?  ” 

Never  was  there  a  more  false  analogy.  Whether  a 
man  is  well  supplied  with  sugar  is  a  matter  which  con¬ 
cerns  himself  alone.  But  whether  he  is  well  supplied 
with  instruction  is  a  matter  which  concerns  his  neighbors 
and  the  state.  If  he  cannot  afford  to  pay  for  sugar,  he 
must  go  without  sugar.  But  it  is  by  no  means  fit  that, 
because  he  cannot  afford  to  pay  for  education,  he  should 
go  without  education.  Between  the  rich  and  their  in¬ 
structors  there  may,  as  Adam  Smith  says,  be  free  trade. 
The  supply  of  music  masters  and  Italian  masters  may  be 
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left  to  adjust  itself  to  the  demand.  But  what  is  to  be¬ 
come  of  the  millions  who  are  too  poor  to  procure  without 
assistance  the  services  of  a  decent  schoolmaster?  We 
have  indeed  heard  it  said  that  even  these  millions  will  be 
supplied  with  teachers  by  the  free  competition  of  benevo¬ 
lent  individuals  who  will  vie  with  each  other  in  rendering 
this  service  to  mankind.  No  doubt  there  are  many  be¬ 
nevolent  individuals  who  spend  their  time  and  money 
most  laudably  in  setting  up  and  supporting  schools ;  and 
you  may  say,  if  you  please,  that  there  is,  among  these 
respectable  persons,  a  competition  to  do  good.  But  do 
not  be  imposed  upon  by  words.  Do  not  believe  that  this 
competition  resembles  the  competition  which  is  produced 
by  the  desire  of  wealth  and  by  the  fear  of  ruin.  There 
is  a  great  difference,  be  assured,  between  the  rivalry  of 
philanthropists  and  the  rivalry  of  grocers.  The  grocer 
knows  that,  if  his  wares  are  worse  than  those  of  other 
grocers,  he  shall  soon  go  before  the  Bankrupt  Court,  and 
his  wife  and  children  will  have  no  refuge  but  the  work- 
house  :  he  knows  that,  if  his  shop  obtains  an  honorable 
celebrity,  he  shall  be  able  to  set  up  a  carriage  and  buy 
a  villa ;  and  this  knowledge  impels  him  to  exertions  com¬ 
pared  with  which  the  exertions  of  even  very  charitable 
people  to  serve  the  poor  are  but  languid.  It  would  be 
strange  infatuation  indeed  to  legislate  on  the  supposition 
that  a  man  cares  for  his  fellow  creatures  as  much  as  he 
cares  for  himself. 

Unless,  Sir,  I  greatly  deceive  myself,  those  arguments, 
which  show  that  the  government  ought  not  to  leave  to 
private  people  the  task  of  providing  for  the  national  de¬ 
fence,  will  equally  show  that  the  government  ought  not 
to  leave  to  private  people  the  task  of  providing  for  na¬ 
tional  education.  On  this  subject,  Mr.  Hume  has  laid 
down  the  general  law  with  admirable  good  sense  and 
perspicuity.  I  mean  David  Hume,  not  the  Member  for 
Montrose,  though  that  honorable  gentleman  will,  I  am 
confident,  assent  to  the  doctrine  propounded  by  his  iUus- 
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trious  namesake.  David  Hume,  Sir,  justly  says  that 
most  of  the  arts  and  trades  which  exist  in  the  world  pro¬ 
duce  so  much  advantage  and ‘pleasure  to  individuals,  that 
the  magistrate  may  safely  leave  it  to  individuals  to  en¬ 
courage  those  arts  and  trades.  But  he  adds  that  there 
are  callings  which,  though  they  are  highly  useful,  nay, 
absolutely  necessary  to  society,  yet  do  not  administer  to 
the  peculiar  pleasure  or  profit  of  any  individual.  The 
military  calling  is  an  instance.  Here,  says  Hume,  the 
government  must  interfere.  It  must  take  on  itself  to 
regulate  these  callings,  and  to  stimulate  the  industry  of 
the  persons  who  follow  these  callings  by  pecuniary  and 
honorary  rewards. 

Now,  Sir,  it  seems  to  me  that,  on  the  same  principle 
on  which  government  ought  to  superintend  and  to  reward 
the  soldier,  government  ought  to  superintend  and  to  re¬ 
ward  the  schoolmaster.  I  mean,  of  course,  the  school¬ 
master  of  the  common  people.  That  his  calling  is  useful, 
that  his  calling  is  necessary,  will  hardly  be  denied.  Yet 
it  is  clear  that  his  services  will  not  be  adequately  remu¬ 
nerated  if  he  is  left  to  be  remunerated  by  those  whom  he 
teaches,  or  by  the  voluntary  contributions  of  the  chari¬ 
table.  Is  this  disputed?  Look  at  the  facts.  You  tell 
us  that  schools  will  multiply  and  flourish  exceedingly,  if 
the  government  will  only  abstain  from  interfering  with 
them.  Has  not  the  government  long  abstained  from  in¬ 
terfering  with  them?  Has  not  everything  been  left, 
through  many  years,  to  individual  exertion?  If  it  were 
true  that  education,  like  trade,  thrives  most  where  the 
magistrate  meddles  least,  the  common  people  of  England 
would  now  be  the  best  educated  in  the  world.  Our 
schools  would  be  model  schools.  Every  one  would  have 
a  well-chosen  little  library,  excellent  maps,  a  small  but 
neat  apparatus  for  experiments  in  natural  philosophy.  A 
grown  person  unable  to  read  and  write  would  be  pointed  at 
like  Giant  O’Brien  or  the  Polish  Count.  Our  school¬ 
masters  would  be  as  eminently  expert  in  all  that  relates  to 
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teaching  as  our  cutlers,  our  cotton-spinners,  our  engineers 
are  allowed  to  be  in  their  respective  callings.  They  would, 
as  a  class,  be  held  in  high  consideration;  and  their  gains 
would  be  such  that  it  would  be  easy  to  find  men  of  re¬ 
spectable  character  and  attainments  to  fill  up  vacancies. 

Now,  is  this  the  case?  Look  at  the  charges  of  the 
judges,  at  the  resolutions  of  the  grand  juries,  at  the  re¬ 
ports  of  public  officers,  at  the  reports  of  voluntary  asso¬ 
ciations.  All  tell  the  same  sad  and  ignominious  story. 
Take  the  reports  of  the  Inspectors  of  Prisons.  In  the 
House  of  Correction  at  Hertford,  of  seven  hundred  pri¬ 
soners  one  half  could  not  read  at  all;  only  eight  could 
read  and  write  well.  Of  eight  thousand  prisoners  who 
had  passed  through  Maidstone  jail  only  fifty  could  read 
and  write  well.  In  Coldbath  Fields  Prison,-  the  propor¬ 
tion  that  could  read  and  write  well  seems  to  have  been 
still  smaller.  Turn  from  the  registers  of  prisoners  to 
the  registers  of  marriages.  You  will  find  that  about  a 
hundred  and  thirty  thousand  couples  were  married  in  the 
year  1844.  More  than  forty  thousand  of  the  bride¬ 
grooms  and  more  than  sixty  thousand  of  the  brides  did 
not  sign  their  names,  but  made  their  marks.  Nearly  one 
third  of  the  men  and  nearly  one  half  of  the  women,  who 
are  in  the  prime  of  life,  who  are  to  be  the  parents  of  the 
Englishmen  of  the  next  generation,  who  are  to  bear  a 
chief  part  in  forming  the  minds  of  the  Englishmen  of 
the  next  generation,  cannot  write  thei;r  own  names.  Ke- 
member,  too,  that,  though  people  who  cannot  write  their 
own  names  must  be  grossly  ignorant,  people  may  write 
their  own  names  and  yet  have  very  little  knowledge. 
Tens  of  thousands  who  were  able  to  write  their  names 
had  in  all  probability  received  only  the  wretched  educa¬ 
tion  of  a  common  day  school.  We  know  what  such  a 
school  too  often  is;  a  room  crusted  with  filth,  without 
light,  without  air,  with  a  heap  of  fuel  in  one  corner  and 
a  brood  of  chickens  in  another;  the  only  machinery  of 
instruction  a  dog-eared  spelling  book  and  a  broken  slate ; 
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the  masters  the  refuse  of  all  other  callings,  discarded 
footmen,  ruined  pedlers,  men  who  cannot  work  a  sum  in 
the  rule  of  three,  men  who  cannot  write  a  common  letter 
without  blunders,  men  who  do  not  know  whether  the 
earth  is  a  sphere  or  a  cube,  men  who  do  not  know  whether 
Jerusalem  is  in  Asia  or  America.  And  to  such  men, 
men  to  whom  none  of  us  would  entrust  the  key  of  his 
cellar,  we  have  entrusted  the  mind  of  the  rising  genera¬ 
tion,  and,  with  the  mind  of  the  rising  generation,  the 
freedom,  the  happiness,  the  glory  of  our  country. 

Do  you  question  the  accuracy  of  this  description?  I 
will  produce  evidence  to  which  I  am  sure  that  you  will 
not  venture  to  take  an  exception.  Every  gentleman  here 
knows,  I  suppose,  how  important  a  place  the  Congrega¬ 
tional  Union  holds  among  the  Nonconformists,  and  how 
prominent  a  part  Mr.  Edward  Baines  has  taken  in  oppo¬ 
sition  to  state  education.  A  Committee  of  the  Congre¬ 
gational  Union  drew  up  last  year  a  report  on  the  subject 
of  education.  That  report  was  received  by  the  Union ; 
and  the  person  who  moved  that  it  should  be  received  was 
Mr.  Edward  Baines.  That  report  contains  the  following 
passage:  “If  it  were  necessary  to  disclose  facts  to  such 
an  assembly  as  this,  as  to  the  ignorance  and  debasement 
of  the  neglected  portions  of  our  population  in  towns  and 
rural  districts,  both  adult  and  juvenile,  it  could  easily  be 
done.  Private  information  communicated  to  the  Board, 
personal  observation  and  investigation  of  the  various  lo¬ 
calities,  with  the  published  documents  of  the  Eegistrar 
General,  and  the  reports  of  the  state  of  prisons  in  Eng¬ 
land  and  Wales,  published  by  order  of  the  House  of 
Commons,  would  furnish  enough  to  make  us  modest  in 
speaking  of  what  has  been  done  for  the  humbler  classes, 
and  make  us  ashamed  that  the  sons  of  the  soil  of  Eng¬ 
land  should  have  been  so  long  neglected,  and  should  pre¬ 
sent  to  the  enlightened  traveller  from  other  shores  such 
a  sad  spectacle  of  neglected  cultivation,  lost  mental 
power,  and  spiritual  degradation.’’  Nothing  can  be 
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more  just.  All  the  information  which  I  have  been  able 
to  obtain  bears  out  the  statements  of  the  Congregational 
Union.  I  do  believe  that  the  ignorance  and  degradation 
of  a  large  part  of  the  community  to  which  we  belong 
ought  to  make  us  ashamed  of  ourselves.  I  do  believe 
that  an  enlightened  traveller  from  New  York,  from  Ge¬ 
neva,  or  from  Berlin  would  be  shocked  to  see  so  much 
barbarism  in  the  close  neighborhood  of  so  much  wealth 
and  civilization.  But  is  it  not  strange  that  the  very 
gentlemen  who  tell  us  in  such  emphatic  language  that  the 
people  are  shamefully  ill  educated,  should  yet  persist  in 
telling  us  that  under  a  system  of  free  competition  the 
people  are  certain  to  be  excellently  educated?  Only  this 
morning  the  opponents  of  our  plan  circulated  a  paper  in 
which  they  confidently  predict  that  free  competition  will 
do  all  that  is  necessary,  if  we  will  only  wait  with  pa¬ 
tience.  W ait  with  patience !  Why,  we  have  been  wait¬ 
ing  ever  since  the  Heptarchy.  How  much  longer  are  we 
to  wait?  Till  the  year  2847?  Or  till  the  year  3847? 
That  the  experiment  has  as  yet  failed  you  do  not  deny. 
And  why  should  it  have  failed?  Has  it  been  tried  in 
unfavorable  circumstances.  Not  so;  it  has  been  tried 
in  the  richest,  and  in  the  freest,  and  in  the  most  chari¬ 
table  country  in  all  Europe.  Has  it  been  tried  on  too 
small  a  scale  ?  Not  so :  millions  have  been  subjected  to 
it.  Has  it  been  tried  during  too  short  a  time?  Not  so: 
it  has  been  going  on  during  ages.  The  cause  of  the  fail¬ 
ure,  then,  is  plain.  Our  whole  system  has  been  unsound. 
We  have  applied  the  principle  of  free  competition  to  a 
case  to  which  that  principle  is  not  applicable. 

But,  Sir,  if  the  state  of  the  southern  part  of  our  island 
has  furnished  me  with  one  strong  argument,  the  state  of 
the  northern  part  furnishes  me  with  another  argument, 
which  is,  if  possible,  still  more  decisive.  A  hundred 
and  fifty  years  ago  England  was  one  of  the  best  governed 
and  most  prosperous  countries  in  the  world:  Scotland 
was  perhaps  the  rudest  and  poorest  country  that  could 
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lay  any  claim  to  civilization.  The  name  of  Scotchman 
was  then  uttered  in  this  part  of  the  island  with  contempt. 
The  ablest  Scotch  statesman  contemplated  the  degraded 
state  of  their  poorer  countrymen  with  a  feeling  approach¬ 
ing  to  despair.  It  is  well  known  that  Fletcher  of  Sal- 
toun,  a  brave  and  accomplished  man,  a  man  who  had 
drawn  his  sword  for  liberty,  who  had  suffered  proscrip¬ 
tion  and  exile  for  liberty,  was  so  much  disgusted  and 
dismayed  by  the  misery,  the  ignorance,  the  idleness,  the 
lawlessness  of  the  common  people,  that  he  proposed  to 
make  many  thousands  of  them  slaves.  Nothing,  he 
thought,  but  the  discipline  which  kept  order  and  enforced 
exertion  among  the  negroes  of  a  sugar  colony,  nothing 
but  the  lash  and  the  stocks,  could  reclaim  the  vagabonds 
who  infested  every  part  of  Scotland  from  their  indolent 
and  predatory  habits,  and  compel  them  to  support  them¬ 
selves  by  steady  labor.  He  therefore,  soon  after  the 
Revolution,  published  a  pamphlet,  in  which  he  earnestly, 
and,  as  I  believe,  from  the  mere  impulse  of  humanity 
and  patriotism,  recommended  to  the  Estates  of  the  Realm 
this  sharp  remedy,  which  alone,  as  he  conceived,  could 
remove  the  evil.  Within  a  few  months  after  the  publi¬ 
cation  of  that  pamphlet  a  very  different  remedy  was  ap¬ 
plied.  The  Parliament  which  sat  at  Edinburgh  passed 
an  act  for  the  establishment  of  parochial  schools.  What 
followed?  An  improvement  such  as  the  world  had  never 
seen  took  place  in  the  moral  and  intellectual  character  of 
the  people.  Soon,  in  spite  of  the  rigor  of  the  climate, 
in  spite  of  the  sterility  of  the  earth,  Scotland  became  a 
country  which  had  no  reason  to  envy  the  fairest  portions 
of  the  globe.  Wherever  the  Scotchman  went,  —  and 
there  were  few  parts  of  the  world  to  which  he  did  not  go, 
—  he  carried  his  superiority  with  him.  If  he  was  ad¬ 
mitted  into  a  public  office,  he  worked  his  way  up  to  the 
highest  post.  If  he  got  employment  in  a  brewery  or  a 
factory,  he  was  soon  the  foreman.  If  he  took  a  shop, 
his  trade  was  the  best  in  the  street.  If  he  enlisted  in 
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the  army,  he  became  a  color  sergeant.  If  he  went  to 
a  colony,  he  was  the  most  thriving  planter  there.  The 
Scotchman  of  the  seventeenth  century  had  been  spoken 
of  in  London  as  we  speak  of  the  Esquimaux.  The 
Scotchman  of  the  eighteenth  century  was  an  object,  not 
of  scorn,  but  of  envy.  The  cry  was  that,  wherever  he 
came,  he  got  more  than  his  share;  that,  mixed  with 
Englishmen  or  mixed  with  Irishmen,  he  rose  to  the  top 
as  surely  as  oil  rises  to  the  top  of  water.  And  what  had 
produced  this  great  revolution?  The  Scotch  air  was  still 
as  cold,  the  Scotch  rocks  were  still  as  bare  as  ever.  All 
the  natural  qualities  of  the  Scotchman  were  still  what 
they  had  been  when  learned  and  benevolent  men  advised 
that  he  should  be  flogged,  like  a  beast  of  burden,  to  his 
daily  task.  But  the  state  had  given  him  an  education. 
That  education  was  not,  it  is  true,  in  all  respects  what 
it  should  have  been.  But  such  as  it  was,  it  had  done 
more  for  the  bleak  and  dreary  shores  of  the  Forth  and 
the  Clyde  than  the  richest  of  soils  and  the  most  genial  of 
climates  had  done  for  Capua  and  Tarentum.  Is  there 
one  member  of  this  House,  however  strongly  he  may 
hold  the  doctrine  that  the  government  ought  not  to  inter¬ 
fere  with  the  education  of  the  people,  who  will  stand  up 
and  say  that,  in  his  opinion,  the  Scotch  would  now  have 
been  a  happier  and  a  more  enlightened  people  if  they  had 
been  left,  during  the  last  five  generations,  to  find  instruc¬ 
tion  for  themselves  ? 

I  say,  then.  Sir,  that,  if  the  science  of  government  be  an 
experimental  science,  this  question  is  decided.  We  are 
in  a  condition  to  perform  the  inductive  process  accord¬ 
ing  to  the  rules  laid  down  in  the  Novum  Organum.  We 
have  two  nations  closely  connected,  inhabiting  the  same 
island,  sprung  from  the  same  blood,  speaking  the  same  lan¬ 
guage,  governed  by  the  same  sovereign  and  the  same 
legislature,  holding  essentially  the  same  religious  faith, 
having  the  same  allies  and  the  same  enemies.  Of  these 
two  nations  one  was,  a  hundred  and  fifty  years  ago,  as 
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respects  opulence  and  civilization,  in  the  highest  rank 
among  European  communities,  the  other  in  the  lowest 
rank.  The  opulent  and  highly  civilized  nation  leaves 
the  education  of  the  people  to  free  competition.  In  the 
poor  and  half-barbarous  nation  the  education  of  the 
people  is  undertaken  by  the  state.  The  result  is  that 
the  first  are  last  and  the  last  first.  The  common  people 
of  Scotland  —  it  is  vain  to  disguise  the  truth  —  have 
passed  the  common  people  of  England.  Free  competi¬ 
tion,  tried  with  every  advantage,  has  produced  effects  of 
which,  as  the  Congregational  Union  tells  us,  we  ought 
to  be  ashamed,  and  which  must  lower  us  in  the  opinion 
of  every  intelligent  foreigner.  State  education,  tried 
under  every  disadvantage,  has  produced  an  improvement 
to  which  it  would  be  difficult  to  find  a  parallel  in  any 
age  or  country.  Such  an  experiment  as  this  would  be 
regarded  as  conclusive  in  surgery  or  chemistry,  and 
ought,  I  think,  to  be  regarded  as  equally  conclusive  in 
politics. 

These,  Sir,  are  the  reasons  which  have  satisfied  me 
that  it  is  the  duty  of  the  state  to  educate  the  people. 
Being  firmly  convinced  of  that  truth,  I  shall  not  shrink 
from  proclaiming  it  here  and  elsewhere,  in  defiance  of 
the  loudest  clamor  that  agitators  can  raise.  The  re¬ 
mainder  of  my  task  is  easy.  For,  if  the  great  principle 
for  which  I  have  been  contending  is  admitted,  the  objec¬ 
tions  which  have  been  made  to  the  details  of  our  plan 
will  vanish  fast.  I  will  deal  with  those  objections  in  the 
order  in  which  they  stand  in  the  amendment  moved  by 
the  honorable  Member  for  Finsbury. 

First  among  his  objections  he  places  the  cost.  Surely, 
Sir,  no  person  who  admits  that  it  is  our  duty  to  train  the 
minds  of  the  rising  generation  can  think  a  hundred  thou¬ 
sand  pounds  too  large  a  sum  for  that  purpose.  If  we 
look  at  the  matter  in  the  lowest  point  of  view,  if  we 
consider  human  beings  merely  as  producers  of  wealth, 
the  difference  between  an  intelligent  and  a  stupid  popu- 
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lation,  estimated  in  pounds,  shillings,  and  pence,  exceeds 
a  hundredfold  the  proposed  outlay.  Nor  is  this  all. 
For  every  pound  that  you  save  in  education,  you  will 
spend  five  in  prosecutions,  in  prisons,  in  penal  settle¬ 
ments.  I  cannot  believe  that  the  House,  having  never 
grudged  anything  that  was  asked  for  the  purpose  of 
maintaining  order  and  protecting  property  by  means  of 
pain  and  fear,  will  begin  to  be  niggardly  as  soon  as  it  is 
proposed  to  effect  the  same  objects  by  ma?dng  the  people 
wiser  and  better. 

The  next  objection  made  by  the  honorable  Member 
to  our  plan  is  that  it  will  increase  the  influence  of  the 
Crown.  This  sum  of  a  hundred  thousand  pounds  may, 
he  apprehends,  be  employed  in  corruption  and  jobbing. 
Those  schoolmasters  who  vote  for  ministerial  candidates 
will  obtain  a  share  of  the  grant :  those  schoolmasters  who 
vote  for  opponents  of  the  ministry  will  apply  for  assist¬ 
ance  in  vain.  Sir,  the  honorable  Member  never  would 
have  made  this  objection  if  he  had  taken  the  trouble  to 
understand  the  minutes  which  he  has  condemned.  We 
propose  to  place  this  part  of  the  public  expenditure  under 
checks  which  must  make  such  abuses  as  the  honorable  • 
Member  anticipates  morally  impossible.  Not  only  will 
there  be  those  ordinary  checks  which  are  thought  suffi¬ 
cient  to  prevent  the  misapplication  of  the  many  millions 
annually  granted  for  the  army,  the  navy,  the  ordnance, 
the  civil  government :  not  only  must  the  Ministers  of  the 
Crown  come  every  year  to  this  House  for  a  vote,  and  be 
prepared  to  render  an  account  of  the  manner  in  which 
they  have  laid  out  what  had  been  voted  in  the  preceding 
year;  but,  when  they  have  satisfied  the  House,  when 
they  have  got  their  vote,  they  will  still  be  unable  to  dis¬ 
tribute  the  money  at  their  discretion.  Whatever  they 
may  do  for  any  schoolmaster  must  be  done  in  concert 
with  those  persons  who,  in  the  district  where  the  school¬ 
master  lives,  take  an  interest  in  education,  and  contribute 
out  of  their  private  means  to  the  expense  of  education. 
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When  the  honorable  gentleman  is  afraid  that  we  shall 
corrupt  the  schoolmasters,  he  forgets,  first,  that  we  do 
not  appoint  the  schoolmasters ;  secondly,  that  we  cannot 
dismiss  the  schoolmasters;  thirdly,  that  managers  who 
are  altogether  independent  of  us,  can,  without  our  con¬ 
sent,  dismiss  the  schoolmasters;  and  fourthly,  that  with¬ 
out  the  recommendation  of  these  managers  we  can  give 
nothing  to  the  schoolmasters.  Observe,  too,  that  such 
a  recommendation  will  not  be  one  of  those  recommenda¬ 
tions  which  good-natured  easy  people  are  too  apt  to  give 
to  everybody  who  asks;  nor  will  it  at  all  resemble  those 
recommendations  which  the  Secretary  of  the  Treasury  is 
in  the  habit  of  receiving.  For  every  pound  which  we  pay 
on  the  recommendation  of  the  managers,  the  managers 
themselves  must  pay  two  pounds.  They  must  also  provide 
the  schoolmaster  with  a  house  out  of  their  own  funds 
before  they  can  obtain  for  him  a  grant  from  the  public 
funds.  What  chance  of  jobbing  is  there  here?  It  is  com¬ 
mon  enough,  no  doubt,  for  a  Member  of  Parliament  who 
votes  with  government  to  ask  that  one  of  those  who  zeal¬ 
ously  supported  him  at  the  last  election  may  have  a  place 
in  the  Excise  or  the  Customs.  But  such  a  member  would 
soon  cease  to  solicit  if  the  answer  were,  “Your  friend 
shall  have  a  place  of  fifty  pounds  a  year,  if  you  will  give 
him  a  house  and  settle  on  him  an  income  of  a  hundred 
a  year.”  What  chance  then,  I  again  ask,  is  there  of 
jobbing?  What,  say  some  of  the  dissenters  of  Leeds,  is 
to  prevent  a  Tory  government,  a  High  Church  govern¬ 
ment,  from  using  this  parliamentary  grant  to  corrupt  the 
schoolmasters  of  our  borough,  and  to  induce  them  to  use 
all  their  influence  in  favor  of  a  Tory  and  High  Church 
candidate?  Why,  Sir,  the  dissenters  of  Leeds  them¬ 
selves  have  the  power  to  prevent  it.  Let  them  subscribe 
to  the  schools :  let  them  take  a  share  in  the  management 
of  the  schools:  let  them  refuse  to  recommend  to  the 
Committee  of  Council  any  schoolmaster  whom  they  sus¬ 
pect  of  having  voted  at  any  election  from  corrupt 
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motives :  and  the  thing  is  done.  Our  plan,  in  truth,  is 
made  up  of  checks.  My  only  doubt  is  whether  the  checks 
may  not  be  found  too  numerous  and  too  stringent.  On 
our  general  conduct  there  is  the  ordinary  check,  the  par¬ 
liamentary  check.  And,  as  respects  those  minute  details 
which  it  is  impossible  that  this  House  can  investigate, 
we  shall  be  checked,  in  every  town  and  in  every  rural 
district,  by  boards  consisting  of  independent  men  zealous 
in  the  cause  of  education. 

The  truth  is.  Sir,  that  those  who  clamor  most  loudly 
against  our  plan,  have  never  thought  of  ascertaining 
what  it  is.  I  see  that  a  gentleman,  who  ought  to  have 
known  better,  has  not  been  ashamed  publicly  to  tell  the 
world  that  our  plan  will  cost  the  nation  two  millions  a 
year,  and  will  paralyze  all  the  exertions  of  individuals  to 
educate  the  people.  These  two  assertions  are  uttered  in 
one  breath.  And  yet,  if  he  who  made  them  had  read 
our  minutes  before  he  railed  at  them,  he  would  have  seen 
that  his  predictions  are  contradictory;  that  they  cannot 
both  be  fulfilled;  that,  if  individuals  do  not  exert  them¬ 
selves,  the  country  will  have  to  pay  nothing;  and  that, 
if  the  country  has  to  pay  two  millions,  it  will  be  because 
individuals  have  exerted  themselves  with  such  wonderful, 
such  incredible  vigor,  as  to  raise  four  millions  by  volun¬ 
tary  contributions. 

The  next  objection  made  by  the  honorable  Member  for 
Finsbury  is  that  we  have  acted  unconstitutionally,  and 
have  encroached  on  the  functions  of  Parliament.  The 
Committee  of  Council  he  seems  to  consider  as  an  unlaw¬ 
ful  assembly.  He  calls  it  sometimes  a  self -elected  body 
and  sometimes  a  self-appointed  body.  Sir,  these  are 
words  without  meaning.  The  Committee  is  no  more  a 
self -elected  body  than  the  Board  of  Trade.  It  is  a  body 
appointed  by  the  Queen  ;  and  in  appointing  it  Her 
Majesty  has  exercised,  under  the  advice  of  her  responsible 
Ministers,  a  prerogative  as  old  as  the  monarchy.  But, 
says  the  honorable  Member,  the  constitutional  course 
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would  have  been  to  apply  for  an  Act  of  Parliament.  On 
what  ground?  Nothing  but  an  Act  of  Parliament  can 
legalize  that  which  is  illegal.  But  who  ever  heard  of  an 
Act  of  Parliament  to  legalize  what  was  already  beyond 
all  dispute  legal  ?  Of  course,  if  we  wished  to  send  aliens 
out  of  the  country,  or  to  detain  disaffected  persons  in 
custody  without  bringing  them  to  trial,  we  must  obtain 
an  Act  of  Parliament  empowering  us  to  do  so.  But  why 
should  we  ask  for  an  Act  of  Parliament  to  empower  us 
to  do  what  anybody  may  do,  what  the  honorable  Member 
for  Finsbury  may  do?  Is  there  any  doubt  that  he  or 
anybody  else  may  subscribe  to  a  school,  give  a  stipend  to 
a  monitor,  or  settle  a  retiring  pension  on  a  preceptor 
who  has  done  good  service?  What  any  of  the  Queen’s 
subjects  may  do  the  Queen  may  do.  Suppose  that  her 
privy  purse  were  so  large  that  she  could  afford  to  employ 
a  hundred  thousand  pounds  in  this  beneficent  manner  ; 
would  an  Act  of  Parliament  be  necessary  to  enable  her 
to  do  so  ?  Every  part  of  our  plan  may  lawfully  be  carried 
into  execution  by  any  person,  sovereign  or  subject,  who 
has  the  inclination  and  the  money.  We  have  not  the 
money ;  and  for  the  money  we  come,  in  a  strictly  consti¬ 
tutional  manner,  to  the  House  of  Commons.  The  course 
which  we  have  taken  is  in  conformity  with  all  precedent, 
as  well  as  with  all  principle.  There  are  military  schools. 
No  Act  of  Parliament  was  necessary  to  authorize  the  es¬ 
tablishing  of  such  schools.  All  that  was  necessary  was 
a  grant  of  money  to  defray  the  charge.  When  I  was 
Secretary  at  War  it  was  my  duty  to  bring  under  Her 
Majesty’s  notice  the  situation  of  the  female  children  of  her 
soldiers.  Many  such  children  accompanied  every  regi¬ 
ment,  and  their  education  was  grievously  neglected.  Her 
Majesty  was  graciously  pleased  to  sign  a  warrant  by 
which  a  girls’  school  was  attached  to  each  corps.  No 
Act  of  Parliament  was  necessary.  For  to  set  up  a  school 
where  girls  might  be  taught  to  read,  and  write,  and  sew, 
and  cook,  was  perfectly  legal  already.  I  might  have  set 
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it  up  myself  if  I  had  been  rich  enough.  All  that  I  had 
to  ask  from  Parliament  was  the  money.  But  I  ought  to 
beg  pardon  for  arguing  a  point  so  clear. 

The  next  objection  to  our  plans  is  that  they  interfere 
with  the  religious  convictions  of  Her  Majesty’s  subjects. 
It  has  been  sometimes  insinuated,  but  it  has  never  been 
proved,  that  the  Committee  of  Council  has  shown  undue 
favor  to  the  Established  Church.  Sir,  I  have  carefully 
read  and  considered  the  minutes;  and  1  wish  that  every 
man  who  has  exerted  his  eloquence  against  them  had 
done  the  same.  I  say  that  I  have  carefully  read  and 
considered  them,  and  that  they  seem  to  me  to  have  been 
drawn  up  with  exemplary  impartiality.  The  benefits 
which  we  offer  we  offer  to  people  of  all  religious  persua¬ 
sions  alike.  The  dissenting  managers  of  schools  will  have 
equal  authority  with  the  managers  who  belong  to  the 
Church.  A  boy  who  goes  to  meeting  will  be  just  as  eli¬ 
gible  to  be  a  monitor,  and  will  receive  just  as  large  a 
stipend,  as  if  he  went  to  the  cathedral.  The  schoolmas¬ 
ter  who  is  a  nonconformist  and  the  schoolmaster  who  is 
a  conformist  will  enjoy  the  same  emoluments,  and  will, 
after  the  same  term  of  service,  obtain,  on  the  same  con¬ 
ditions,  the  same  retiring  pension.  I  wish  that  some 
gentleman  would,  instead  of  using  vague'  phrases  about 
religious  liberty  and  the  rights  of  conscience,  answer 
this  plain  question.  Suppose  that  in  one  of  our  large 
towns  there  are  four  schools,  a  school  connected  with  the 
Church,  a  school  connected  with  the  Independents,  a 
Baptist  school,  and  a  Wesleyan  school;  what  encourage¬ 
ment,  pecuniary  or  honorary,  will,  by  our  plan,  be  given 
to  the  school  connected  with  the  Church,  and  withheld 
from  any  of  the  other  three  schools?  Is  it  not  indeed 
plain  that,  if  by  neglect  or  maladministration  the  Church 
school  should  get  into  a  bad  state,  while  the  dissenting 
schools  flourish,  the  dissenting  schools  will  receive  public 
money  and  the  Church  school  will  receive  none  ? 

It  is  true,  I  admit,  that,  in  rural  districts  which  are 
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too  poor  to  support  more  than  one  school,  the  religious 
community  to  which  the  majority  belongs  will  have  an 
advantage  over  other  religious  communities.  But  this  is 
not  our  fault.  If  we  are  as  impartial  as  it  is  possible  to 
be,  you  surely  do  not  expect  more.  If  there  should  be 
a  parish  containing  nine  hundred  churchmen  and  a  hun¬ 
dred  dissenters,  if  there  should,  in  that  parish,  be  a 
school  connected  with  the  Church,  if  the  dissenters  in 
that  parish  should  be  too  poor  to  set  up  another  school, 
undoubtedly  the  school  connected  with  the  Church  will, 
in  that  parish,  get  all  that  we  give;  and  the  dissenters 
will  get  nothing.  But  observe  that  there  is  no  partiality 
to  the  Church,  as  the  Church,  in  this  arrangement.  The 
churchmen  get  public  money,  not  because  they  are  church¬ 
men,  but  because  they  are  the  majority.  The  dissent¬ 
ers  get  nothing,  not  because  they  are  dissenters,  but 
because  they  are  a  small  minority.  There  are  districts 
where  the  case  will  be  reversed,  where  there  will  be 
dissenting  schools,  and  no  Church  schools.  In  such 
cases  the  dissenters  will  get  what  we  have  to  give,  and 
the  churchmen  will  get  nothing. 

But,  Sir,  I  ought  not  to  say  that  a  churchman  gets 
nothing  by  a  system  which  gives  a  good  education  to 
dissenters,  or  that  a  dissenter  gets  nothing  by  a  system 
which  gives  a  good  education  to  churchmen.  We  are 
not,  I  hope,  so  much  conformists,  or  so  much  noncon¬ 
formists,  as  to  forget  that  we  are  Englishmen  and 
Christians.  We  all.  Churchmen,  Presbyterians,  Inde¬ 
pendents,  Baptists,  Methodists,  have  an  interest  in  this, 
that  the  great  body  of  the  people  should  be  rescued  from 
ignorance  and  barbarism.  I  mentioned  Lord  George 
Gordon’s  mob.  That  mob  began,  it  is  true,  with  the 
Roman  Catholics:  but,  long  before  the  tumults  were 
over,  there  was  not  a  respectable  Protestant  in  London 
who  was  not  in  fear  for  his  house,  for  his  limbs,  for  his 
life,  for  the  lives  of  those  who  were  dearest  to  him.  The 
'  honorable  Member  for  Finsbury  says  that  we  call  on  men 
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to  pay  for  an  education  from  which  they  derive  no  bene¬ 
fit.  I  deny  that  there  is  one  honest  and  industrious  man 
in  the  country  who  derives  no  benefit  from  living  among 
honest  and  industrious  neighbors  rather  than  among  riot¬ 
ers  and  vagabonds.  This  matter  is  as  much  a  matter  of 
common  concern  as  the  defence  of  our  coast.  Suppose 
that  I  were  to  say,  “  Why  do  you  tax  me  to  fortify  Ports¬ 
mouth?  If  the  people  of  Portsmouth  think  that  they 
cannot  be  safe  without  bastions  and  ravehns,  let  the  peo¬ 
ple  of  Portsmouth  pay  the  engineers  and  masons.  Why 
am  I  to  bear  the  charge  of  works  from  which  I  derive 
no  advantage?”  You  would  answer,  and  most  justly, 
that  there  is  no  man  in  the  island  who  does  not  derive 
advantage  from  these  works,  whether  he  resides  within 
them  or  not.  And,  as  every  man,  in  whatever  part  of 
'the  island  he  may  live,  is  bound  to  contribute  to  the  sup¬ 
port  of  those  arsenals  which  are  necessary  for  our  com¬ 
mon  security,  so  is  every  man,  to  whatever  sect  he  may 
belong,  bound  to  contribute  to  the  support  of  those 
schools  on  which,  not  less  than  on  our  arsenals,  our  com¬ 
mon  security  depends. 

I  now  come  to  the  last  words  of  the  amendment.  The 
honorable  Member  for  Finsbury  is  apprehensive  that  our 
plan  may  interfere  with  the  civil  rights  of  Her  Majesty’s 
subjects.  How  a  man’s  civil  rights  can  be  prejudiced  by 
his  learning  to  read  and  write,  to  multiply  and  divide,  or 
even  by  his  obtaining  some  knowledge  of  history  and 
geography,  I  do  not  very  well  apprehend.  One  thing  is 
clear,  that  persons  sunk  in  that  ignorance  in  which,  as 
we  are  assured  by  the  Congregational  Union,  great  num¬ 
bers  of  our  countrymen  are  sunk,  can  be  free  only  in 
name.  It  is  hardly  necessary  for  us  to  appoint  a  select 
committee  for  the  purpose  of  inquiring  whether  know¬ 
ledge  be  the  ally  or  the  enemy  of  liberty.  He  is,  I  must 
say,  but  a  short-sighted  friend  of  the  common  people  who 
is  eager  to  bestow  on  them  a  franchise  which  would 
make  them  all-powerful,  and  yet  would  withhold  froip 
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them  that  instruction  without  which  their  power  must  be 
a  curse  to  themselves  and  to  the  state. 

This,  Sir,  is  my  defence.  From  the  clamor  of  our 
accusers  I  appeal  with  confidence  to  the  country  to  which 
we  must,  in  no  long  time,  render  an  account  of  our  stew¬ 
ardship.  I  appeal  with  still  more  confidence  to  future 
generations,  which,  while  enjoying  all  the  blessings  of 
an  impartial  and  efficient  system  <oi  public  instruction, 
will  find  it  difficult  to  believe  that  the  authors  of  that 
system  should  have  had  to  struggle  with  a  vehement  and 
pertinacious  opposition,  and  still  more  difficult  to  believe 
that  such  an  opposition  was  offered  in  the  name  of  civil 
and  religious  freedom. 


INAUGURAL  SPEECH  AT  GLASGOW 

COLLEGE 

March  21, 1849 

At  the  election  of  a  Lord  Rector  of  the  University  of  Glasgow, 
in  November,  1848,  the  votes  stood  thus  :  — 

Mr.  Macaulay  .....  255 
Colonel  Mure . 203 

The  installation  took  place  on  the  21st  of  March,  1849 ; 
and  after  that  ceremony  had  been  performed,  the  following 
Speech  was  delivered. 

My  first  duty,  Gentlemen,  is  to  return  you  my  thanks 
for  the  honor  which  you  have  conferred  on  me.  You 
well  know  that  it  was  wholly  unsolicited;  and  I  can  as¬ 
sure  you  that  it  was  wholly  unexpected.  I  may  add 
that,  if  I  had  been  invited  to  become  a  candidate  for  your 
suffrages,  I  should  respectfully  have  declined  the  invita¬ 
tion.  My  predecessor,  whom  I  am  so  happy  as  to  be 
able  to  call  my  friend,  declared  from  this  place  last  year, 
in  language  which  well  became  him,  that  he  would  not 
have  come  forward  to  displace  so  eminent  a  statesman  as 
Lord  John  RusseU.  I  can  with  equal  truth  affirm  that 
I  would  not  have  come  forward  to  displace  so  estimable 
a  gentleman  and  so  accomplished  a  scholar  as  Colonel 
Mure.  But  Colonel  Mure  felt  last  year  that  it  was  not 
for  him,  and  I  now  feel  that  it  is  not  for  me,  to  question 
the  propriety  of  your  decision  on  a  point  of  which,  by 
the  constitution  of  your  body,  you  are  the  judges.  I 
therefore  gratefully  accept  the  office  to  which  I  have  been 
called,  fully  purposing  to  use  whatever  powers  belong 
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to  it  with  a  single  view  to  the  welfare  and  credit  of  your 
society. 

I  am  not  using  a  mere  phrase  of  course,  when  I  say 
that  the  feelings  with  which  I  bear  a  part  in  the  cere¬ 
mony  of  this  day  are  such  as  I  find  it  difficult  to  utter 
in  words.  I  do  not  think  it  strange  that,  when  that 
great  master  of  eloquence,  Edmund  Burke,  stood  where 
I  now  stand,  he  faltered  and  remained  mute.  Doubtless 
the  multitude  of  thoughts  which  rushed  into  his  mind  was 
such  as  even  he  could  not  easily  arrange  or  express.  In 
truth  there  are  few  spectacles  more  striking  or  affecting 
than  that  which  a  great  historical  place  of  education  pre¬ 
sents  on  a  solemn  public  day  ?  There  is  something 
strangely  interesting  in  the  contrast  between  the  vener¬ 
able  antiquity  of  the  body  and  the  fresh  and  ardent 
youth  of  the  great  majority  of  the  members.  Recollec¬ 
tions  and  hopes  crowd  upon  us  together.  The  past  and 
the  future  are  at  once  brought  close  to  us.  Our  thoughts 
wander  back  to  the  time  when  the  foundations  of  this 
ancient  building  were  laid,  and  forward  to  the  time  when 
those  whom  it  is  our  office  to  guide  and  to  teach  will  be 
the  guides  and  teachers  of  our  posterity.  On  the  present 
occasion  we  may,  with  peculiar  propriety,  give  such 
thoughts  their  course.  For  it  has  chanced  that  my  ma¬ 
gistracy  has  fallen  on  a  great  secular  epoch.  This  is  the 
four  hundredth  year  of  the  existence  of  your  University. 
At  such  jubilees,  jubilees  of  which  no  individual  sees 
more  than  one,  it  is  natural,  and  it  is  good,  that  a  so¬ 
ciety  like  this,  a  society  which  survives  all  the  transitory 
parts  of  which  it  is  composed,  a  society  which  has  a  cor¬ 
porate  existence  and  a  perpetual  succession,  should  re¬ 
view  its  annals,  should  retrace  the  stages  of  its  growth 
from  infancy  to  maturity,  and  should  try  to  find,  in  the 
experience  of  generations  which  have  passed  away,  les¬ 
sons  which  may  be  profitable  to  generations  yet  unborn. 

The  retrospect  is  full  of  interest  and  instruction. 
Perhaps  it  may  be  doubted  whether,  since  the  Christian 
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era,  there  has  been  any  point  of  time  more  important  to 
the  highest  interests  of  mankind  than  that  at  which  the 
existence  of  your  University  commenced.  It  was  at  the 
moment  of  a  great  destruction  and  of  a  great  creation. 
Your  society  was  instituted  just  before  the  empire  of  the 
East  perished;  that  strange  empire  which,  dragging  on 
a  languid  life  through  the  great  age  of  darkness,  con¬ 
nected  together  the  two  great  ages  of  light ;  that  empire 
which,  adding  nothing  to  our  stores  of  knowledge,  and 
producing  not  one  man  great  in  letters,  in  science,  or 
in  art,  yet  preserved,  in  the  midst  of  barbarism,  those 
masterpieces  ^of  Attic  genius  which  the  highest  minds 
still  contemplate,  and  long  will  contemplate,  with  admir¬ 
ing  despair.  And  at  that  very  time,  while  the  fanatical 
Moslem  were  plundering  the  churches  and  palaces  of 
Constantinople,  breaking  in  pieces  Grecian  sculptures, 
and  giving  to  the  flames  piles  of  Grecian  eloquence,  a 
few  humble  German  artisans,  who  little  knew  that  they 
were  calling  into  existence  a  power  far  mightier  than 
that  of  the  victorious  Sultan,  were  busied  in  cutting  and 
setting  the  first  types.  The  University  came  into  exist¬ 
ence  just  in  time  to  witness  the  disappearance  of  the  last 
trace  of  the  Eoman  empire,  and  to  witness  the  publica¬ 
tion  of  the  earliest  printed  book. 

At  this  conjuncture,  a  conjuncture  of  unrivalled  inter¬ 
est  in  the  history  of  letters,  a  man,  never  to  be  mentioned 
without  reverence  by  every  lover  of  letters,  held  the  high¬ 
est  place  in  Europe.  Our  just  attachment  to  that  Pro¬ 
testant  faith  to  which  our  country  owes  so  much  must  not 
prevent  us  from  paying  the  tribute  which,  on  this  occa¬ 
sion,  and  in  this  place,  justice  and  gratitude  demand,  to 
the  founder  of  the  University  of  Glasgow,  the  greatest  of 
the  restorers  of  learning.  Pope  Nicholas  the  Pifth.  He 
had  sprung  from  the  common  people;  but  his  abilities 
and  his  erudition  had  early  attracted  the  notice  of  the 
great.  He  had  studied  much  and  travelled  far.  He  had 
visited  Britain,  which,  in  wealth  and  refinement,  was  to 
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his  native  Tuscany  what  the  back  settlements  of  America 
now  are  to  Britain.  He  had  lived  with  the  merchant 
princes  of  Florence,  those  men  who  first  ennobled  trade 
by  making  trade  the  ally  of  philosophy,  of  eloquence, 
and  of  taste.  It  was  he  who,  under  the  protection  of 
the  munificent  and  discerning  Cosmo,  arranged  the  first 
public  library  that  modern  Europe  possessed.  From 
privacy  your  founder  rose  to  a  throne;  but  on  the  throne 
he  never  forgot  the  studies  which  had  been  his  delight 
in  privacy.  He  was  the  centre  of  an  illustrious  group, 
composed  partly  of  the  last  great  scholars  of  Greece,  and 
partly  of  the  first  great  scholars  of  Italy,  Theodore  Gaza 
and  George  of  Trebizond,  Bessarion  and  Filelfo,  Marsilio 
Ficino  and  Poggio  Bracciolini.  By  him  was  founded  the 
Vatican  library,  then  and  long  after  the  most  precious 
and  the  most  extensive  collection  of  books  in  the  world. 
By  him  were  carefully  preserved  the  most  valuable  intel¬ 
lectual  treasures  which  had  been  snatched  from  the  wreck 
of  the  Byzantine  empire.  His  agents  were  to  be  found 
everywhere,  in  the  bazaars  of  the  farthest  East,  in  the 
monasteries  of  the  farthest  West,  purchasing  or  copying 
worm-eaten  parchments,  on  which  were  traced  words 
worthy  of  immortality.  Under  his  patronage  were  pre¬ 
pared  accurate  Latin  versions  of  many  precious  remains 
of  Greek  poets  and  philosophers.  But  no  department  of 
literature  owes  so  much  to  him  as  history.  By  him  were 
introduced  to  the  knowledge  of  Western  Europe  two 
great  and  unrivalled  models  of  historical  composition, 
the  work  of  Herodotus  and  the  work  of  Thucydides.  By 
him,  too,  our  ancestors  were  first  made  acquainted  with 
the  graceful  and  lucid  simplicity  of  Xenophon  and  with 
the  manly  good  sense  of  Polybius. 

It  was  while  he  was  occupied  with  cares  like  these  that 
his  attention  was  called  to  the  intellectual  wants  of  this 
region,  a  region  now  swarming  with  population,  rich  with 
culture,  and  resounding  with  the  clang  of  machinery,  a 
region  which  now  sends  forth  fleets  laden  with  its  admir- 
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able  fabrics  to  the  lands  of  which,  in  his  days,  no  geo¬ 
grapher  had  ever  heard,  then  a  wild,  a  poor,  a  half-bar- 
barous  tract,  lying  on  the  utmost  verge  of  the  known 
world.  He  gave  his  sanction  to  the  plan  of  establishing 
a  University  at  Glasgow,  and  bestowed  on  the  new  seat 
of  learning  all  the  privileges  which  belonged  to  the  Uni¬ 
versity  of  Bologna.  I  can  conceive  that  a  pitying  smile 
passed  over  his  face  as  he  named  Bologna  and  Glasgow  to¬ 
gether.  At  Bologna  he  had  long  studied.  ,No  spot  in  the 
world  had  been  more  favored  by  nature  or  by  art.  The 
surrounding  country  was  a  fruitful  and  sunny  country,  a 
country  of  cornfields  and  vineyards.  In  the  city,  the 
House  of  Bentivoglio  bore  rule,  a  house  which  vied  with 
the  House  of  Medici  in  taste  and  magnificence,  which  has 
left  to  posterity  noble  palaces  and  temples,  and  which 
gave  a  splendid  patronage  to  arts  and  letters.  Glasgow 
your  founder  just  knew  to  be  a  poor,  a  small,  a  rude 
town,  a  town,  as  he  would  have  thought,  not  likely  ever 
to  be  great  and  opulent  ;  for  the  soil,  compared  with  the 
rich  country  at  the  foot  of  the  Apennines,  was  barren, 
and  the  climate  was  such  that  an  Italian  shuddered  at  the 
thought  of  it.  But  it  is  not  on  the  fertility  of  the  soil,  it 
is  not  on  the  mildness  of  the  atmosphere,  that  the  pro¬ 
sperity  of  nations  chiefly  depends.  Slavery  and  super¬ 
stition  can  make  Campania  a  land  of  beggars,  and  can 
change  the  plain  of  Enna  into  a  desert.  Nor  is  it  beyond 
the  power  of  human  intelligence  and  energy,  developed 
by  civil  and  spiritual  freedom,  to  turn  sterile  rocks  and 
pestilential  marshes  into  cities  and  gardens.  Enlight¬ 
ened  as  your  founder  was,  he  little  knew  that  he  was 
himself  a  chief  agent  in  a  great  revolution  physical  and 
moral,  political  and  religious,  in  a  revolution,  destined 
to  make  the  last  first  and  the  first  last,  in  a  revolution 
destined  to  invert  the  relative  positions  of  Glasgow  and 
Bologna.  We  cannot,  I  think,  better  employ  a  few 
minutes  than  in  reviewing  the  stages  of  this  great  change 
in  human  aflairs. 
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The  review  shall  be  short.  Indeed,  I  cannot  do  better 
than  pass  rapidly  from  century  to  century.  Look  at  the 
world,  then,  a  hundred  years  after  the  seal  of  Nicholas 
had  been  affixed  to  the  instrument  which  called  your 
college  into  existence.  We  find  Europe,  we  find  Scot¬ 
land  especially,  in  the  agonies  of  that  great  revolution 
which  we  emphatically  call  the  Reformation.  The 
liberal  patronage  which  Nicholas,  and  men  like  Nicho¬ 
las,  had  given  to  learning,  and  of  which  the  establish¬ 
ment  of  this  seat  of  learning  is  not  the  least  remarkable 
instance,  had  produced  an  effect  which  they  had  never 
contemplated.  Ignorance  was  the  talisman  on  which 
their  power  depended  ;  and  that  talisman  they  had  them¬ 
selves  broken.  They  had  called  in  knowledge  as  a 
handmaid  to  decorate  superstition,  and  their  error  pro¬ 
duced  its  natural  effect.  I  need  not  tell  you  what  a 
part  the  votaries  of  classical  learning,  and  especially  the 
votaries  of  Greek  learning,  the  Humanists  as  they  were 
then  called,  bore  in  the  great  movement  against  spiritual 
tyranny.  They  formed,  in  fact,  the  vanguard  of  that 
movement.  Every  one  of  the  chief  Reformers  —  I  do 
not  at  this  moment  remember  a  single  exception  —  was 
a  Humanist.  Almost  every  eminent  Humanist  in  the 
north  of  Europe  was,  according  to  the  measure  of  his 
uprightness  and  courage,  a  Reformer.  In  a  Scottish 
University  I  need  hardly  mention  the  names  of  Knox, 
of  Buchanan,  of  Melville,  of  Secretary  Maitland.  In 
truth,  minds  daily  nourished  with  the  best  literature  of 
Greece  and  Rome  necessarily  grew  too  strong  to  be  tram¬ 
melled  by  the  cobwebs  of  the  scholastic  divinity ;  and  the 
influence  of  such  minds  was  now  rapidly  felt  by  the 
whole  community ;  for  the  invention  of  printing  had 
brought  books  within  the  reach  even  of  yeomen  and  of 
artisans.  From  the  Mediterranean  to  the  Frozen  Sea, 
therefore,  the  public  mind  was  everywhere  in  a  ferment; 
and  nowhere  was  the  ferment  greater  than  in  Scotland. 
It  was  in  the  midst  of  martyrdoms  and  proscriptions,  in 
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the  midst  of  a  war  between  power  and  truth,  that  the 
first  century  of  the  existence  of  your  University  closed. 

Pass  another  hundred  years ;  and  we  are  in  the  midst 
of  another  revolution.  The  war  between  Popery  and 
Protestantism  had,  in  this  island,  been  terminated  by  the 
victory  of  Protestantism.  But  from  that  war  another 
war  had  sprung,  the  war  between  Prelacy  and  Puritan¬ 
ism.  The  hostile  religious  sects  were  allied,  intermin¬ 
gled,  confounded  with  hostile  political  parties.  The 
monarchical  element  of  the  Constitution  was  an  object  of 
almost  exclusive  devotion  to  the  Prelatist.  The  popular 
element  of  the  Constitution  was  especially  dear  to  the 
Puritan.  At  length  an  appeal  was  made  to  the  sword. 
Puritanism  triumphed;  but  Puritanism  was  already  di¬ 
vided  against  itself.  Independency  and  Republicanism 
were  on  one  side,  Presbyterianism  and  limited  Monarchy 
on  the  other.  It  was  in  the  very  darkest  part  of  that 
dark  time,  it  was  in  the  midst  of  battles,  sieges,  and 
executions,  it  was  when  the  whole  world  was  still  aghast 
at  the  awful  spectacle  of  a  British  King  standing  before 
a  judgment  seat  and  laying  his  neck  on  a  block,  it  was 
when  the  mangled  remains  of  the  Duke  of  Hamilton  had 
just  been  laid  in  the  tomb  of  his  house,  it  was  when  the 
head  of  the  Marquess  of  Montrose  had  just  been  fixed  on 
the  Tolbooth  of  Edinburgh,  that  your  University  com¬ 
pleted  her  second  century. 

A  hundred  years  more ;  and  we  have  at  length  reached 
the  beginning  of  a  happier  period.  Our  civil  and  reli¬ 
gious  liberties  had  indeed  been  bought  with  a  fearful 
price.  But  they  had  been  bought.  The  price  had  been 
paid.  The  last  battle  had  been  fought  on  British 
ground.  The  last  black  scaffold  had  been  set  up  on 
Tower  Hill.  The  evil  days  were  over.  A  bright  and 
tranquil  century,  a  century  of  religious  toleration,  of 
domestic  peace,  of  temperate  freedom,  of  equal  justice, 
was  beginning.  That  century  is  now  closing.  When 
we  compare  it  with  any  equally  long  period  in  the  history 
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of  any  other  great  society,  we  shall  find  abundant  cause 
for  thankfulness  to  the  Giver  of  all  good.  Nor  is  there 
any  place  in  the  whole  kingdom  better  fitted  to  excite 
this  feeling  than  the  place  where  we  are  now  assembled. 
For  in  the  whole  kingdom  we  shall  find  no  district  in 
which  the  progress  of  trade,  of  manufactures,  of  wealth, 
and  of  the  arts  of  life,  has  been  more  rapid  than  in 
Clydesdale.  Your  University  has  partaken  largely  of  the 
prosperity  of  this  city  and  of  the  surrounding  region.  The 
security,  the  tranquillity,  the  liberty,  which  have  been  pro¬ 
pitious  to  the  industry  of  the  merchant  and  of  the  manu¬ 
facturer,  have  been  also  propitious  to  the  industry  of  the 
scholar.  To  the  last  century  belong  most  of  the  names 
of  which  you  justly  boast.  The  time  would  fail  me  if 
I  attempted  to  do  justice  to  the  memory  of  all  the  illus¬ 
trious  men  who,  during  that  period,  taught  or  learned 
wisdom  within  these  ancient  walls ;  geometricians,  anato¬ 
mists,  jurists,  philologists,  metaphysicians,  poets;  Simp¬ 
son  and  Hunter,  Millar  and  Young,  Keid  and  Stewart; 
Campbell,  whose  coffin  was  lately  borne  to  a  grave  in 
that  renowned  transept  which  contains  the  dust  of  Chau¬ 
cer,  of  Spenser,  and  of  Dryden;  Black,  whose  discover¬ 
ies  form  an  era  in  the  history  of  chemical  science ;  Adam 
Smith,  the  greatest  of  all  the  masters  of  political  science; 
James  Watt,  who,  perhaps,  did  more  than  any  single 
man  has  done,  since  the  New  Atlantis  of  Bacon  was 
written,  to  accomplish  that  glorious  prophecy.  We  now 
speak  the  language  of  humility  when  we  say  that  the 
University  of  Glasgow  need  not  fear  a  comparison  with 
the  University  of  Bologna. 

A  fifth  secular  period  is  about  to  commence.  There  is 
no  lack  of  alarmists  who  will  tell  you  that  it  is  about  to 
commence  under  evil  auspices.  But  from  me  you  must 
expect  no  such  gloomy  prognostications.  I  have  heard 
them  too  long  and  too  constantly  to  be  scared  by  them. 
Ever  since  I  began  to  make  observations  on  the  state  of 
my  country,  I  have  been  seeing  nothing  but  growth,  and 
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hearing  of  nothing  but  decay.  The  more  I  contemplate 
our  noble  institutions,  the  more  convinced  I  am  that 
they  are  sound  at  heart,  that  they  have  nothing  of  age 
but  its  dignity,  and  that  their  strength  is  still  the  strength 
of  youth.  The  hurricane,  which  has  recently  overthrown 
so  much  that  was  great  and  that  seemed  durable,  has 
only  proved  their  solidity.  They  still  stand,  august  and 
immovable,  while  dynasties  and  churches  are  lying  in 
heaps  of  ruin  all  around  us.  1  see  no  Reason  to  doubt 
that,  by  the  blessing  of  God  on  a  wise  and  temperate 
policy,  on  a  policy  of  which  the  principle  is  to  preserve 
what  is  good  by  reforming  in  time  what  is  evil,  our  civil 
institutions  may  be  preserved  unimpaired  to  a  late  pos¬ 
terity,  and  that,  under  the  shade  of  our  civil  institutions, 
our  academical  institutions  may  long  continue  to  flourish. 

I  trust,  therefore,  that,  when  a  hundred  years  more 
have  run  out,  this  ancient  College  will  still  continue  to 
deserve  well  of  our  country  and  of  mankind.  I  trust 
that  the  installation  of  1949  will  be  attended  by  a  still 
greater  assembly  of  students  than  I  have  the  happiness 
now  to  see  before  me.  That  assemblage,  indeed,  may 
not  meet  in  the  place  where  we  have  met.  These  vener¬ 
able  halls  may  have  disappeared.  My  successor  may 
speak  to  your  successors  in  a  more  stately  edifice,  in  an 
edifice  which,  even  among  the  magnificent  buildings  of 
the  future  Glasgow,  will  still  be  admired  as  a  fine  speci¬ 
men  of  the  architecture  which  flourished  in  the  days  of 
the  good  Queen  Victoria.  But,  though  the  site  and  the 
walls  may  be  new,  the  spirit  of  the  institution  will,  I 
hope,  be  still  the  same.  My  successor  will,  I  hope,  be 
able  to  boast  that  the  fifth  century  of  the  University  has 
even  been  more  glorious  than  the  fourth.  He  will  be 
able  to  vindicate  that  boast  by  citing  a  long  list  of  emi¬ 
nent  men,  great  masters  of  experimental  science,  of  an¬ 
cient  learning,  of  our  native  eloquence,  ornaments  of  the 
senate,  the  pulpit,  and  the  bar.  He  will,  I  hope,  men¬ 
tion  with  high  honor  some  of  my  young  friends  who  now 
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hear  me;  and  lie  will,  I  also  hope,  be  able  to  add  that 
their  talents  and  learning  were  not  wasted  on  selfish  or 
ignoble  objects,  but  were  employed  to  promote  the  phy¬ 
sical  and  moral  good  of  their  species,  to  extend  the  em¬ 
pire  of  man  over  the  material  world,  to  defend  the  cause 
of  civil  and  religious  liberty  against  tyrants  and  bigots, 
and  to  defend  the  cause  of  virtue  and  order  against  the 
enemies  of  all  divine  and  human  laws.  I  have  now 
given  utterance  to  a  part,  and  to  a  part  only,  of  the  re¬ 
collections  and  anticipations  of  which,  on  this  solemn 
occasion,  my  mind  is  full.  I  again  thank  you  for  the 
honor  which  you  have  bestowed  on  me ;  and  I  assure  you 
that,  while  I  live,  I  shall  never  cease  to  take  a  deep  in¬ 
terest  in  the  welfare  and  fame  of  the  body  with  which, 
by  your  kindness,  I  have  this  day  become  connected. 


EEELECTION  TO  PAKLIAMENT 
Edinburgh,  November  2,  1852 


At  the  General  Election  of  1852  the  votes  for  the  City  of 
Edinburgh  stood  thus  :  — 


Mr.  Macaulay 
Mr.  Cowan 
The  Lord  Provost 
Mr.  Bruce  . 

Mr.  Campbell 


1872 

1754 

1559 

1066 

686 


On  the  second  of  November  the  Electors  assembled  in  the 
Music  Hall  to  meet  the  representative  whom  they  had,  with¬ 
out  any  solicitation  on  his  part,  placed  at  the  head  of  the  poll. 
On  this  occasion  the  following  Speech  was  delivered. 


Gentlemen,  I  thank  you  from  my  heart  for  this  kind 
reception.  In  truth,  it  has  almost  overcome  me.  Your 
good  opinion  and  your  good  will  were  always  very  valu¬ 
able  to  me,  far  more  valuable  than  any  vulgar  object  of 
ambition,  far  more  valuable  than  any  o£6ce,  however 
lucrative  or  dignified.  In  truth,  no  office,  however  lu¬ 
crative  or  dignified,  would  have  tempted  me  to  do  what 
I  have  done  at  your  summons,  to  leave  again  the  happiest 
and  most  tranquil  of  all  retreats  for  the  bustle  of  political 
life.  But  the  honor  which  you  have  conferred  upon  me, 
an  honor  of  which  the  greatest  men  might  well  be  proud, 
an  honor  which  it  is  in  the  power  only  of  a  free  people 
to  bestow,  has  laid  on  me  such  an  obligation  that  I 
should  have  thought  it  ingratitude,  I  should  have  thought 
it  pusillanimity,  not  to  make  at  least  an  effort  to  serve 
you. 
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And  here,  Gentlemen,  we  meet  again  in  kindness  after 
a  long  separation.  It  is  more  than  five  years  since  I  last 
stood  in  this  very  place;  a  large  part  of  human  life. 
There  are  few  of  us  on  whom  those  five  years  have  not 
set  their  mark,  few  circles  from  which  those  five  years 
have  not  taken  away  what  can  never  be  replaced.  Even 
in  this  multitude  of  friendly  faces  I  look  in  vain  for  some 
which  would  on  this  day  have  been  lighted  up  with  joy 
and  kindness.  I  miss  one  venerable  man,  who,  before 
I  was  born,  in  evil  times,  in  times  of  oppression  and  of 
corruption,  had  adhered,  with  almost  solitary  fidelity,  to 
the  cause  of  freedom,  and  whom  I  knew  in  advanced  age, 
but  still  in  the  full  vigor  of  mind  and  body,  enjoying  the 
respect  and  gratitude  of  his  fellow  citizens.  I  should, 
indeed,  be  most  ungrateful  if  I  could,  on  this  day,  forget 
Sir  James  Craig,  his  public  spirit,  his  judicious  counsel, 
his  fatherly  kindness  to  myself.  And  Jeffrey  —  with 
what  an  effusion  of  generous  affection  he  would,  on  this 
day,  have  welcomed  me  back  to  Edinburgh!  He,  too, 
is  gone ;  but  the  remembrance  of  him  is  one  of  the  many 
ties  which  bind  me  to  the  city  once  dear  to  his  heart,  and 
still  inseparably  associated  with  his  fame. 

But,  Gentlemen,  it  is  not  only  here  that,  on  entering 
again,  at  your  call,  a  path  of  life  which  I  believed  that 
I  had  quitted  forever,  I  shall  be  painfully  reminded  of 
the  changes  which  the  last  five  years  have  produced.  In 
Parliament  I  shall  look  in  vain  for  virtues  which  I  loved, 
and  for  abilities  which  I  admired.  Often  in  debate,  and 
never  more  than  when  we  discuss  those  questions  of  colo¬ 
nial  policy  which  are  every  day  acquiring  a  new  interest, 
I  shall  remember  with  regret  how  much  eloquence  and 
wit,  how  much  acuteness  and  knowledge,  how  many  en¬ 
gaging  qualities,  how  many  fair  hopes,  are  buried  in  the 
grave  of  poor  Charles  Buller.  There  were  other  men, 
men  with  whom  I  had  no  political  connection  and  little 
personal  connection,  men  to  whom  I  was,  during  a  great 
part  of  my  public  life,  honestly  opposed,  but  of  whom  I 
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cannot  now  think  without  grieving  that  their  wisdom, 
their  experience,  and  the  weight  of  their  great  names 
can  nevermore,  in  the  hour  of  need,  bring  help  to  the 
nation  or  to  the  throne.  Such  were  those  two  eminent 
men  whom  I  left  at  the  height,  one  of  civil,  the  other 
of  military  fame ;  one  the  oracle  of  the  House  of  Com¬ 
mons,  the  other  the  oracle  of  the  House  of  Lords.  There 
were  parts  of  their  long  public  life  which  they  would 
themselves,  I  am  persuaded,  on  a  calm  retrospect,  have 
allowed  to  be  justly  censurable.  But  it  is  impossible  to 
deny  that  each  in  his  own  department  saved  the  state; 
that  one  brought  to  a  triumphant  close  the  most  formid¬ 
able  conflict  in  which  this  country  was  ever  engaged  with 
a  foreign  enemy;  and  that  the  other,  at  an  immense  sac¬ 
rifice  of  personal  feeling  and  personal  ambition,  freed  us 
from  an  odious  monopoly,  which  could  not  have  existed 
many  years  longer  without  producing  fearful  intestine 
discords.  I  regret  them  both:  but  I  peculiarly  regret 
him  who  is  associated  in  my  mind  with  the  place  to  which 
you  have  sent  me.  I  shall  hardly  know  the  House  of 
Commons  without  Sir  Robert  Peel.  On  the  first  evening 
on  which  I  took  my  seat  in  that  House,  more  than  two- 
and-twenty  years  ago,  he  held  the  highest  position  among 
the  Ministers  of  the  Crown  who  sat  there.  During  all 
the  subsequent  years  of  my  parliamentary  service  I 
scarcely  remember  one  important  discussion  in  which  he 
did  not  bear  a  part  with  conspicuous  ability.  His  figure 
is  now  before  me :  all  the  tones  of  his  voice  are  in  my 
ears ;  and  the  pain  with  which  I  think  that  I  shall  never 
hear  them  again  would  be  embittered  by  the  recollection 
of  some  sharp  encounters  which  took  place  between  us, 
were  it  not  that  at  last  there  was  an  entire  and  cordial 
reconciliation,  and  that,  only  a  very  few  days  before  his 
death,  I  had  the  pleasure  of  receiving  from  him  marks 
of  kindness  and  esteem  of  which  I  shall  always  cherish 
the  recollection. 

But,  Gentlemen,  it  is  not  only  by  those  changes  which 
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the  natural  law  of  mortality  produces,  it  is  not  only  by 
the  successive  disappearances  of  eminent  men  that  the 
face  of  the  world  has  been  changed  during  the  five  years 
which  have  elapsed  since  we  met  here  last.  Never  since 
the  origin  of  our  race  have  there  been  five  years  more 
fertile  of  great  events,  five  years  which  have  left  behind 
them  a  more  awful  lesson.  We  have  lived  many  lives  in 
that  time.  The  revolutions  of  ages  have  been  compressed 
into  a  few  months.  France,  Germany,  Hungary,  Italy, 
—  what  a  history  has  theirs  been !  When  we  met  here 
last,  there  was  in  all  of  those  countries  an  outward  show 
of  tranquillity;  and  there  were  few,  even  of  the  wisest 
among  us,  who  imagined  what  wild  passions,  what  wild 
theories,  were  fermenting  under  that  peaceful  exterior. 
An  obstinate  resistance  to  a  reasonable  reform,  a  resist¬ 
ance  prolonged  but  for  one  day  beyond  the  time,  gave 
the  signal  for  the  explosion ;  and  in  an  instant,  from  the 
borders  of  Russia  to  the  Atlantic  Ocean,  everything  was 
confusion  and  terror.  The  streets  of  the  greatest  capi¬ 
tals  of  Europe  were  piled  up  with  barricades,  and  were 
streaming  with  civil  blood.  The  House  of  Orleans  fied 
from  France :  the  Pope  fled  from  Rome :  the  Emperor  of 
Austria  was  not  safe  at  Vienna.  There  were  popular 
institutions  in  Florence;  popular  institutions  at  Naples. 
One  democratic  convention  sat  at  Berlin ;  another  demo¬ 
cratic  convention  at  Frankfort.  You  remember,  I  am 
sure,  but  too  well,  how  some  of  the  wisest  and  most  hon¬ 
est  friends  of  liberty,  though  inclined  to  look  with  great 
indulgence  on  the  excesses  inseparable  from  revolutions, 
began  first  to  doubt  and  then  to  despair  of  the  prospects 
of  mankind.  You  remember  how  all  sorts  of  animosity, 
national,  religious,  and  social,  broke  forth  together. 
You  remember  how  with  the  hatred  of  discontented  sub¬ 
jects  to  their  governments  was  mingled  the  hatred  of 
race  to  race  and  of  class  to  class.  For  myself,  I  stood 
aghast;  and  though  naturally  of  a  sanguine  disposition, 
I  did  for  one  moment  doubt  whether  the  progress  of 
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society  was  not  about  to  be  arrested,  nay,  to  be  suddenly 
and  violently  turned  back;  whether  we  were  not  doomed 
to  pass  in  one  generation  from  the  civilization  of  the 
nineteenth  century  to  the  barbarism  of  the  fifth.  I  re¬ 
membered  that  Adam  Smith  and  Gibbon  had  told  us  that 
the  dark  ages  were  gone,  never  more  to  return,  that 
modern  Europe  was  in  no  danger  of  the  fate  which  had 
befallen  the  Eoman  empire.  That  flcod,  they  said, 
would  no  more  return  to  cover  the  earth:  and  they 
seemed  to  reason  justly:  for  they  compared  the  immense 
strength  of  the  enlightened  part  of  the  world  with  the 
weakness  of  the  part  which  remained  savage;  and  they 
asked  whence  were  to  come  the  Huns  and  the  Vandals 
who  should  again  destroy  civilization?  It  had  not  oc¬ 
curred  to  them  that  civilization  itself  might  engender  the 
barbarians  who  should  destroy  it.  It  had  not  occurred 
to  them  that  in  the  very  heart  of  great  capitals,  in  the 
neighborhood  of  splendid  palaces,  and  churches,  and 
theatres,  and  libraries,  and  museums,  vice  and  ignorance 
might  produce  a  race  of  Huns  fiercer  than  those  who 
marched  under  Attila,  and  of  Vandals  more  bent  on  de¬ 
struction  than  those  who  followed  Genseric.  Such  was 
the  danger.  It  passed  by.  Civilization  was  saved ;  but 
at  what  a  price !  The  tide  of  popular  feeling  turned  and 
ebbed  almost  as  fast  as  it  had  risen.  Imprudent  and 
obstinate  opposition  to  reasonable  demands  had  brought 
on  anarchy;  and  as  soon  as  men  had  a  near  view  of  an¬ 
archy  they  fled  in  terror  to  crouch  at  the  feet  of  des¬ 
potism.  To  the  dominion  of  mobs  armed  with  pikes 
succeeded  the  sterner  and  more  lasting  dominion  of  dis¬ 
ciplined  armies.  The  Papacy  rose  from  its  debasement; 
rose  more  intolerant  and  insolent  than  before;  intolerant 
and  insolent  as  in  the  days  of  Hildebrand;  intolerant 
and  insolent  to  a  degree  which  dismayed  and  disap¬ 
pointed  those  who  had  fondly  cherished  the  hope  that  the 
spirit  which  had  animated  the  Crusaders  and  the  Inquisi¬ 
tors  had  been  mitigated  by  the  lapse  of  years  and  by  the 
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progress  of  knowledge.  Through  all  that  vast  region, 
where  little  more  than  four  years  ago  we  looked  in  vain 
for  any  stable  authority,  we  now  look  in  vain  for  any 
trace  of  constitutional  freedom.  And  we.  Gentlemen,  in 
the  meantime,  have  been  exempt  from  both  those  calami¬ 
ties  which  have  wrought  ruin  all  around  us.  The  mad¬ 
ness  of  1848  did  not  subvert  the  British  throne.  The 
reaction  which  followed  has  not  destroyed  British  liberty. 

And  why  is  this  ?  Why  has  our  country,  with  all  the 
ten  plagues  raging  around  her,  been  a  land  of  Goshen? 
Everywhere  else  was  the  thunder,  and  the  fire  running 
along  the  ground,  —  a  very  grievous  storm,  —  a  storm 
such  as  there  was  none  like  it  since  man  was  on  the 
earth;  yet  everything  tranquil  here;  and  then  again 
thick  night,  darkness  that  might  be  felt;  and  yet  light 
in  all  our  dwellings.  We  owe  this  singular  happiness, 
under  the  blessing  of  God,  to  a  wise  and  noble  Constitu¬ 
tion,  the  work  of  many  generations  of  great  men.  Let 
us  profit  by  experience ;  and  let  us  be  thankful  that  we 
profit  by  the  experience  of  others,  and  not  by  our  own. 
Let  us  prize  our  Constitution:  let  us  purify  it:  let  us 
amend  it;  but  let  us  not  destroy  it.  Let  us  shun  ex¬ 
tremes,  not  only  because  each  extreme  is  in  itself  a  posi¬ 
tive  evil,  but  also  because  each  extreme  necessarily  en¬ 
genders  its  opposite.  If  we  love  civil  and  religious 
freedom,  let  us  in  the  day  of  danger  uphold  law  and 
order.  If  we  are  zealous  for  law  and  order  let  us  prize, 
as  the  best  safeguard  of  law  and  order,  civil  and  religious 
freedom. 

Yes,  Gentlemen;  if  I  am  asked  why  we  are  free  with 
servitude  all  around  us,  why  our  Habeas  Corpus  Act  has 
not  been  suspended,  why  our  press  is  still  subject  to  no 
censor,  why  we  still  have  the  liberty  of  association,  why 
our  representative  institutions  still  abide  in  all  their 
strength,  I  answer.  It  is  because  in  the  year  of  revolu¬ 
tions  we  stood  firmly  by  our  government  in  its  peril; 
and,  if  I  am  asked  why  we  stood  by  our  government  in 
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its  peril,  when  men  all  around  us  were  engaged  in  pulling 
governments  down,  I  answer,  It  was  because  we  knew 
that  though  our  government  was  not  a  perfect  govern¬ 
ment,  it  was  a  good  government,  that  its  faults  admitted 
of  peaceable  and  legal  remedies,  that  it  had  never  inflexi¬ 
bly  opposed  just  demands,  that  we  had  obtained  conces¬ 
sions  of  inestimable  value,  not  by  beating  the  drum,  not 
by  ringing  the  tocsin,  not  by  tearing  up.  the  pavement, 
not  by  running  to  the  gunsmiths’  shops  to  search  for 
arms,  but  by  the  mere  force  of  reason  and  public  opin¬ 
ion.  And,  Gentlemen,  preeminent  among  those  pacific 
victories  of  reason  and  public  opinion,  the  recollection 
of  which  chiefly,  I  believe,  carried  us  safely  through  the 
year  of  revolutions  and  through  the  year  of  counter-revo¬ 
lutions,  I  would  place  two  great  reforms,  inseparably 
associated,  one  with  the  memory  of  an  illustrious  man, 
who  is  now  beyond  the  reach  of  envy,  the  other  with  the 
name  of  another  illustrious  man,  who  is  still,  and,  I 
hope,  long  will  be,  a  living  mark  for  detraction.  I 
speak  of  the  great  commercial  reform  of  1846,  the  work 
of  Sir  Robert  Peel,  and  of  the  great  parliamentary  reform 
of  1832,  the  work  of  many  eminent  statesmen,  among 
whom  none  was  more  conspicuous  than  Lord  John  Rus¬ 
sell.  I  particularly  call  your  attention  to  those  two 
great  reforms,  because  it  will,  in  my  opinion,  be « the 
especial  duty  of  that  House  of  Commons  in  which,  by 
your  distinguished  favor,  I  have  a  seat,  to  defend  the 
commercial  reform  of  Sir  Robert  Peel,  and  to  perfect 
and  extend  the  parliamentary  reform  of  Lord  John  Rus¬ 
sell. 

With  respect  to  the  commercial  reform,  though  I  say 
it  will  be  a  sacred  duty  to  defend  it,  I  do  not  apprehend 
that  we  shall  find  the  task  very  difficult.  Indeed,  I 
doubt  whether  we  have  any  reason  to  apprehend  a  direct 
attack  upon  the  system  now  established.  From  the  ex¬ 
pressions  used  during  the  last  session,  and  during  the 
late  elections,  by  the  Ministers  and  their  adherents,  I 
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should,  I  confess,  find  it  utterly  impossible  to  draw  any 
inference  whatever.  They  have  contradicted  each  other ; 
and  they  have  contradicted  themselves.  Nothing  would 
be  easier  than  to  select  from  their  speeches  passages 
which  would  prove  them  to  be  Freetraders,  and  passages 
which  would  prove  them  to  be  Protectionists.  But,  in 
truth,  the  only  inference  which  can  properly  be  drawn 
from  a  speech  of  one  of  these  gentlemen  in  favor  of  Free 
Trade  is,  that,  when  he  spoke,  he  was  standing  for  a 
town;  and  the  only  inference  which  can  be  drawn  from 
the  speech  of  another  in  favor  of  Protection  is,  that, 
when  he  spoke,  he  was  standing  for  a  county.  I  quitted 
London  in  the  heat  of  the  elections.  I  left  behind  me 
a  Tory  candidate  for  Westminster  and  a  Tory  candidate 
for  Middlesex,  loudly  proclaiming  themselves  Derbyites 
and  Freetraders.  All  along  my  journey  through  Berk¬ 
shire  and  Wiltshire  I  heard  nothing  but  the  cry  of  Derby 
and  Protection ;  but  when  I  got  to  Bristol,  the  cry  was 
Derby  and  Free  Trade  again.  On  one  side  of  the  Wash, 
Lord  Stanley,  the  Under  Secretary  of  State  for  the  For¬ 
eign  Department,  a  young  nobleman  of  great  promise, 
a  young  nobleman  who  appears  to  me  to  inherit  a  large 
portion  of  his  father’s  ability  and  energy,  held  language 
which  was  universally  understood  to  indicate  that  the 
government  had  altogether  abandoned  all  thought  of 
Protection.  Lord  Stanley  was  addressing  the  inhabit¬ 
ants  of  a  town.  Meanwhile,  on  the  other  side  of  the 
Wash,  the  Chancellor  of  the  Duchy  of  Lancaster  was 
haranguing  the  farmers  of  Lincolnshire ;  and,  when  some¬ 
body  took  it  upon  him  to  ask,  “What  will  you  do,  Mr. 
Christopher,  if  Lord  Derby  abandons  Protection?”  the 
Chancellor  of  the  Duchy  refused  to  answer  a  question  so 
monstrous,  so  insulting  to  Lord  Derby.  “I  will  stand 
by  Lord  Derby,”  he  said,  “because  I  know  that  Lord 
Derby  will  stand  by  Protection.”  Well,  these  opposite 
declarations  of  two  eminent  persons,  both  likely  to  know 
the  mind  of  Lord  Derby  on  the  subject,  go  forth,  and 
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are  taken  up  by  less  distinguished  adherents  of  the  party. 
The  Tory  candidate  for  Leicestershire  says,  “  I  put  faith 
in  Mr.  Christopher:  while  you  see  Mr.  Christopher  in 
the  government,  you  may  be  assured  that  agriculture 
will  be  protected.”  But,  in  East  Surrey,  which  is  really 
a  suburb  of  London,  I  find  the  Tory  candidate  saying, 
“Never  mind  Mr.  Christopher.  I  trust  to  Lord  Stan¬ 
ley.  What  should  Mr.  Christopher  know  on  the  sub¬ 
ject?  He  is  not  in  the  Cabinet:  he  can  tell  you  nothing 
about  it.”  Nay,  these  tactics  were  carried  so  far  that 
Tories  who  had  formerly  been  for  Free  Trade,  turned 
Protectionists  if  they  stood  for  counties;  and  Tories, 
who  had  alwavs  been  furious  Protectionists,  declared  for 
Free  Trade,  without  scruple  or  shame,  if  they  stood  for 
large  towns.  Take  for  example  Lord  Maidstone.  He 
was  once  one  of  the  most  vehement  Protectionists  in 
England,  and  put  forth  a  small  volume,  which,  as  I  am 
an  elector  of  Westminster,  and  as  he  was  a  candidate 
for  Westminster,  I  thought  it  my  duty  to  buy,  in  order 
to  understand  his  opinions.  It  is  entitled  Free  Trade 
Hexameters.  Of  the  poetical  merits  of  Lord  Maid¬ 
stone’s  hexameters  I  shall  not  presume  to  give*,  an  opin¬ 
ion.  You  may  all  form  an  opinion  for  yourselves  by 
ordering  copies.  They  may  easily  be  procured:  for  I 
was  assured,  when  I  bought  mine  in  Bond  Street,  that 
the  supply  on  hand  was  still  considerable.  But  of  the 
political  merits  of  Lord  Maidstone’s  hexameters  I  can 
speak  with  confidence;  and  it  is  impossible  to  conceive 
a  fiercer  attack,  according  to  the  measure  of  the  power 
of  the  assailant,  than  that  which  his  lordship  made  on 
Sir  Robert  Peel’s  policy.  On  the  other  hand.  Sir  Fitz- 
roy  Kelly,  who  is  now  Solicitor  General,  and  who  was 
Solicitor  General  under  Sir  Robert  Peel,  voted  steadily 
with  Sir  Robert  Peel,  doubtless  from  a  regard  to  the  pub¬ 
lic  interest,  which  would  have  suffered  greatly  by  the 
retirement  of  so  able  a  lawyer  from  the  service  of  the 
Crown.  Sir  Fitzroy  did  not  think  it  necessary  to  lay 
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down  his  office  even  when  Sir  Robert  Peel  brought  in 
the  bill  which  established  a  free  trade  in  corn.  But 
unfortunately  Lord  Maidstone  becomes  a  candidate  for 
the  City  of  Westminster,  and  Sir  Fitzroy  Kelly  stands 
for  an  agricultural  county.  Instantly,  therefore.  Lord 
Maidstone  forgets  his  verses,  and  Sir  Fitzroy  Kelly  for¬ 
gets  his  votes.  Lord  Maidstone  declares  himseK  a  con¬ 
vert  to  the  opinions  of  Sir  Robert  Peel ;  and  Sir  Robert 
Peel’s  own  Solicitor  General  lifts  up  his  head  intrepidly, 
and  makes  a  speech,  apparently  composed  out  of  Lord 
Maidstone’s  hexameters. 

It  is,  therefore.  Gentlemen,  utterly  impossible  for  me 
to  pretend  to  infer,  from  the  language  held  by  the  mem¬ 
bers  of  the  government  and  their  adherents,  what  course 
they  will  take  on  the  subject  of  Protection.  Neverthe¬ 
less,  I  confidently  say  that  the  system  established  by  Sir 
Robert  Peel  is  perfectly  safe.  The  law  which  repealed 
the  Corn  Laws  stands  now  on  a  much  firmer  foundation 
than  when  it  was  first  passed.  We  are  stronger  than 
ever  in  reason ;  and  we  are  stronger  than  ever  in  num¬ 
bers.  We  are  stronger  than  ever  in  reason,  because 
what  was  only  prophecy  is  now  history.  No  person  can 
now  question  the  salutary  effect  which  the  repeal  of  the 
Corn  Laws  has  had  on  our  trade  and  industry.  We  are 
strono-er  than  ever  in  numbers.  You,  I  am  sure,  recol- 

O 

lect  the  time  when  a  formidable  opposition  to  the  repeal 
of  the  Corn  Laws  was  made  by  a  class  which  was  most 
deeply  interested  in  that  repeal;  I  mean  by  the  laboring 
classes.  You  recollect  that,  in  many  large  towns,  ten 
years  ago,  the  friends  of  Free  Trade  could  not  venture 
to  call  meetings  for  the  purpose  of  petitioning  against 
the  Corn  Laws,  for  fear  of  being  interrupted  by  a  crowd 
of  working  people,  who  had  been  taught  by  a  certain 
class  of  demagogues  to  say  that  the  question  was  one  in 
which  working  people  had  no  interest,  that  it  was  purely 
a  capitalist’s  question,  that,  if  the  poor  man  got  a  large 
loaf  instead  of  a  small  one,  he  would  get  from  the  capi- 
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tallst  only  a  sixpence  instead  of  a  shilling.  I  never  had 
the  slightest  faith  in  those  doctrines.  Experience  even 
then  seemed  to  me  completely  to  confute  them.  I  com¬ 
pared  place  with  place ;  and  I  found  that,  though  bread 
was  dearer  in  England  than  in  Ohio,  wages  were  higher 
in  Ohio  than  in  England.  I  compared  time  with  time; 
and  I  saw  that  those  times  when  bread  was  cheapest  in 
England,  within  my  own  memory,  were  also  the  times  in 
which  the  condition  of  the  laboring  classes  was  the  hap¬ 
piest.  But  now  the  experiment  has  been  tried  in  a 
manner  which  admits  of  no  dispute.  I  should  be  glad 
to  know,  if  there  were  now  an  attempt  made  to  impose 
a  tax  on  corn,  what  demagogue  would  be  able  to  bring 
a  crowd  of  workingmen  to  hold  up  their  hands  in  favor 
of  such  a  tax.  Thus  strong.  Gentlemen,  in  reason,  and 
thus  strong  in  numbers,  we  need,  I  believe,  apprehend 
no  direct  attack  on  the  principles  of  Free  Trade.  It 
will,  however,  be  one  of  the  first  duties  of  your  represent¬ 
atives  to  be  vigilant  that  no  indirect  attack  shall  be 
made  on  these  principles ;  and  to  take  care  that  in  our 
financial  arrangements  no  undue  favor  shall  be  shown  to 
any  class. 

With  regard  to  the  other  question  which  I  have  men¬ 
tioned,  the  question  of  Parliamentary  Reform,  I  think 
that  the  time  is  at  hand  when  that  question  will  require 
the  gravest  consideration,  when  it  will  be  necessary  to 
reconsider  the  Reform  Act  of  1832,  and  to  amend  it 
temperately  and  cautiously,  but  in  a  large  and  liberal 
spirit.  I  confess  that,  in  my  opinion,  this  revision  cannot 
be  made  with  advantage,  except  by  the  Ministers  of  the 
Crown.  I  greatly  doubt  whether  it  will  be  found  possi¬ 
ble  to  carry  through  any  plan  of  improvement  if  we  have 
not  the  government  heartily  with  us;  and  I  must  say 
that  from  the  present  Administration  I  can,  as  to  that 
matter,  expect  nothing  good.  What  precisely  I  am  to 
expect  from  them  I  do  not  know,  whether  the  most  obsti¬ 
nate  opposition  to  every  change,  or  the  most  insanely 
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violent  change.  If  I  look  to  their  conduct,  I  find  the 
gravest  reasons  for  apprehending  that  they  may  at  one 
time  resist  the  most  just  demands,  and  at  another  time, 
from  the  merest  caprice,  propose  the  wildest  innovations. 
And  I  will  tell  you  why  I  entertain  this  opinion.  I  am 
sorry  that,  in  doing  so,  I  must  mention  the  name  of  a 
gentleman  for  whom,  personally,  I  have  the  highest  re¬ 
spect;  I  mean  Mr.  Walpole,  the  Secretary  of  State  for 
the  Home  Department.  My  own  acquaintance  with  him 
is  slight ;  but  I  know  him  well  by  character ;  and  I  be¬ 
lieve  him  to  be  an  honorable,  an  excellent,  an  able  man. 
No  man  is  more  esteemed  in  private  life :  but  of  his  pub¬ 
lic  conduct  I  must  claim  the  right  to  speak  with  freedom ; 
and  I  do  so  with  the  less  scruple  because  he  has  himself 
set  me  an  example  of  that  freedom,  and  because  I  am 
really  now  standing  on  the  defensive.  Mr.  Walpole 
lately  made  a  speech  to  the  electors  of  Midhurst;  and  in 
that  speech  he  spoke  personally  of  Lord  John  Russell 
as  one  honorable  man  should  speak  of  another,  and  as, 
I  am  sure,  I  wish  always  to  speak  of  Mr.  Walpole.  But 
in  Lord  John’s  public  conduct  Mr.  Walpole  found  many 
faults.  Chief  among  those  faults  was  this,  that  his  lord- 
ship  had  reopened  the  question  of  reform.  Mr.  Walpole 
declared  himself  to  be  opposed  on  principle  to  organic 
change.  He  justly  said  that  if,  unfortunately,  organic 
change  should  be  necessary,  whatever  was  done  ought  to 
be  done  with  much  deliberation  and  with  caution  almost 
timorous:  and  he  charged  Lord  John  with  having  neg¬ 
lected  these  plain  rules  of  prudence.  I  was  perfectly 
thunderstruck  when  I  read  the  speech :  for  I  could  not 
but  recollect  that  the  most  violent  and  democratic  change 
that  ever  was  proposed  within  the  memory  of  the  oldest 
man  had  been  proposed  but  a  few  weeks  before  by  this 
same  Mr.  Walpole,  as  the  organ  of  the  present  govern¬ 
ment.  Do  you  remember  the  history  of  the  Militia  Bill? 
In  general,  when  a  great  change  in  our  institutions  is  to 
be  proposed  from  the  Treasury  Bench,  the  Minister 


REELECTION  TO  PARLIAMENT  177 

announces  his  intention  some  weeks  before.  There  is  a 
great  attendance:  there  is  the  most  painful  anxiety  to 
know  what  he  is  going  to  recommend.  I  well  remem¬ 
ber —  for  I  was  present  —  with  what  breathless  suspense 
six  hundred  waited  on  the  first  of  March,  1831,  to  hear 
Lord  John  Russell  explain  the  principles  of  his  Reform 
Bill.  But  what  was  his  Reform  Bill  to  the  Reform  Bill 
of  the  Derby  Administration?  At  the  end  of  a  night, 
in  the  coolest  way  possible,  without  the  smallest  notice, 
Mr.  Walpole  proposed  to  add  to  the  tail  of  the  Militia 
Bill  a  clause  to  the  effect,  that  every  man  who  had 
served  in  the  Militia  for  two  years  should  have  a  vote  for 
the  county.  What  is  the  number  of  those  voters  who 
were  to  be  entitled  to  vote  in  this  way  for  counties  ?  The 
militia  of  England  is  to  consist  of  eighty  thousand  men; 
and  the  term  of  service  is  to  be  five  years.  In  ten  years 
the  number  will  be  one  hundred  and  sixty  thousand;  in 
twenty  years,  three  hundred  and  twenty  thousand;  and 
in  twenty-five  years,  four  hundred  thousand.  Some  of 
these  new  electors  will,  of  course,  die  off  in  twenty -five 
years,  though  the  lives  are  picked  lives,  remarkably  good 
lives.  What  the  mortality  is  likely  to  be  I  do^not  accu¬ 
rately  know;  but  any  actuary  will  easily  calculate  it  for 
you.  I  should  say,  in  round  numbers,  that  you  will 
have,  when  the  system  has  been  in  operation  for  a  gener¬ 
ation,  an  addition  of  about  three  hundred  thousand  to 
the  county  constituent  bodies;  that  is  to  say,  six  thou¬ 
sand  voters  on  the  average  will  be  added  to  every  county 
in  England,  and  Wales.  That  is  surely  an  immense  ad¬ 
dition.  And  what  is  the  qualification?  Why,  the  first 
qualification  is  youth.  These  electors  are  not  to  be 
above  a  certain  age ;  but  the  nearer  you  can  get  them  to 
eighteen  the  better.  The  second  qualification  is  poverty. 
The  elector  is  to  be  a  person  to  whom  a  shilling  a  day  is 
an  object.  The  third  qualification  is  ignorance;  for  I 
venture  to  say  that,  if  you  take  the  trouble  to  observe 
the  appearance  of  those  young  fellows  who  follow  the 
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recruiting  sergeant  in  the  streets,  you  will  at  once  say 
that,  among  our  laboring  classes,  they  are  not  the  most 
educated,  they  are  not  the  most  intelligent.  That  they 
are  brave,  stout  lads,  I  fully  believe.  Lord  Hardinge 
tells  me  that  he  never  saw  a  finer  set  of  young  men ;  and 
I  have  not  the  slightest  doubt  that,  if  necessary,  after  a 
few  weeks’  training,  they  will  be  found  standing  up  for 
our  firesides  against  the  best  disciplined  soldiers  that  the 
Continent  can  produce.  But  these  are  not  the  qualifica¬ 
tions  which  fit  men  to  choose  legislators.  A  young  man 
who  goes  from  the  ploughtail  into  the  army  is  generally 
rather  thoughtless  and  disposed  to  idleness.  Oh!  but 
there  is  another  qualification  which  I  had  forgotten:  the 
voter  must  be  five  feet  two.  There  is  a  qualification  for 
you !  Only  think  of  measuring  a  man  for  the  franchise ! 
And  this  is  the  work  of  a  Conservative  government,  this 
plan  which  would  swamp  all  the  counties  in  England  with 
electors  who  possess  the  Derby -Walpole  qualifications; 
that  is  to  say,  youth,  poverty,  ignorance,  a  roving  dispo¬ 
sition,  and  five  feet  two.  Why,  what  right  have  people 
who  have  proposed  such  a  change  as  this  to  talk  about  — 
I  do  not  say  Lord  John  Russell’s  imprudence  —  but  the 
imprudence  of  Ernest  Jones  or  of  any  other  Chartist? 
The  Chartists,  to  do  them  justice,  would  give  the  fran¬ 
chise  to  wealth  as  well  as  to  poverty,  to  knowledge  as 
well  as  to  ignorance,  to  mature  age  as  well  as  to  youth. 
But  to  make  a  qualification  compounded  of  disqualifica¬ 
tions  is  a  feat  of  which  the  whole  glory  belongs  to  our 
Conservative  rulers.  This  astounding  proposition  was 
made,  I  believe,  in  a  very  thin  House :  but  the  next  day 
the  House  was  full  enough,  everybody  having  come  down 
to  know  what  was  going  to  happen.  One  asked,  why 
not  this  ?  and  another,  why  not  that  ?  Are  all  the  regu¬ 
lar  troops  to  have  the  franchise?  all  the  policemen?  all 
the  sailors?  for,  if  you  give  the  franchise  to  ploughboys 
of  twenty-one,  what  class  of  honest  Englishmen  and 
Scotchmen  can  you  with  decency  exclude?  But  up  gets 
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the  Home  Secretary,  and  informs  the  House  that  the 
plan  had  not  been  sufficiently  considered,  that  some  of 
his  colleagues  were  not  satisfied,  and  that  he  would  not 
press  his  proposition.  Now,  if  it  had  happened  to  me  to 
propose  such  a  reform  at  one  sitting  of  the  House,  and 
at  the  next  sitting  to  withdraw  it,  because  it  had  not 
been  well  considered,  I  do  think  that,  to  the  end  of  my 
life,  I  never  should  have  talked  about  th^  exceeding  im¬ 
prudence  of  reopening  the  question  of  reform ;  I  should 
never  have  ventured  to  read  any  other  man  a  lecture 
about  the  caution  with  which  all  plans  of  organic  change 
ought  to  be  framed.  I  repeat  that,  if  I  am  to  judge 
from  the  language  of  the  present  Ministers,  taken  in 
connection  with  this  solitary  instance  of  their  legislative 
skill  in  the  way  of  reform,  I  am  utterly  at  a  loss  what 
to  expect.  On  the  whole,  what  I  do  expect  is  that  they 
will  offer  a  pertinacious,  vehement,  provoking  opposition 
to  safe  and  reasonable  change,  and  that  then,  in  some 
moment  of  fear  or  caprice,  they  will  bring  in,  and  fling 
on  the  table,  in  a  fit  of  desperation  or  levity,  some  plan 
which  will  loosen  the  very  foundations  of  society. 

For  my  own  part,  I  think  that  the  question  of  Parlia¬ 
mentary  Reform  is  one  which  must  soon  be  taken  up; 
but  it  ought  to  be  taken  up  by  the  government;  and  I 
hope,  before  long,  to  see  in  office  a  Ministry  which  will 
take  it  up  in  earnest.  I  dare  say  that  you  will  not  sus¬ 
pect  me  of  saying  so  from  any  interested  feeling.  In  no 
case  whatever  shall  I  again  be  a  member  of  any  Ministry. 
During  what  may  remain  of  my  public  life,  I  shall  be 
the  servant  of  none  but  you.  I  have  nothing  to  ask  of 
any  government,  except  that  protection  which  every  gov¬ 
ernment  owes  to  a  faithful  and  loyal  subject  of  the 
Queen.  But  I  do  hope  to  see  in  office  before  long  a 
Ministry  which  will  treat  this  great  question  as  it  should 
be  treated.  It  will  be  the  duty  of  that  Ministry  to  revise 
the  distribution  of  power.  It  will  be  the  duty  of  that 
Ministry  to  consider  whether  small  constituent  bodies, 
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notoriously  corrupt,  and  proved  to  be  corrupt,  such,  for 
example,  as  Harwich,  ought  to  retain  the  power  of  send¬ 
ing  members  to  Parliament.  It  will  be  the  duty  of  such 
a  Ministry  to  consider  whether  small  constituent  bodies, 
even  less  notoriously  corrupt,  ought  to  have,  in  the  coun¬ 
sels  of  the  empire,  a  share  as  great  as  that  of  the  West 
Riding  of  York,  and  twice  as  great  as  that  of  the  county 
of  Perth.  It  will  be  the  duty  of  such  a  Ministry  to  con¬ 
sider  whether  it  may  not  be  possible,  without  the  smallest 
danger  to  peace,  law,  and  order,  to  extend  the  elective 
franchise  to  classes  of  the  community  which  do  not  now 
possess  it.  As  to  universal  suffrage  on  that  subject  you 
already  know  my  opinions;  and  I  now  come  before  you 
with  those  opinions  strengthened  by  everything  which, 
since  I  last  professed  them,  has  passed  in  Europe.  We 
now  know,  by  the  clearest  of  all  proofs,  that  universal 
suffrage,  even  united  with  secret  voting,  is  no  security 
against  the  establishment  of  arbitrary  power.  But,  Gen¬ 
tlemen,  I  do  look  forward,  and  at  no  very  remote  period, 
to  an  extension  of  the  franchise,  such  as  I  once  thought 
unsafe.  I  believe  that  such  an  extension  will,  by  the 
course  of  events,  be  brought  about  in  the  very  best  and 
happiest  way.  Perhaps  I  may  be  sanguine ;  but  I  think 
that  good  times  are  coming  for  the  laboring  classes  of 
this  country.  I  do  not  entertain  that  hope  because  I  ex¬ 
pect  that  Fourierism,  or  St.  Simonianism,  or  Socialism, 
or  any  of  those  other  “isms  ”  for  which  the  plain  English 
word  is  “robbery,”  will  prevail.  I  know  that  such  schemes 
only  aggravate  the  misery  which  they  pretend  to  relieve. 
I  know  that  it  is  possible,  by  legislation,  to  make  the  rich 
poor,  but  that  it  is  utterly  impossible  to  make  the  poor 
rich.  But  I  believe  that  the  progress  of  experimental 
science,  the  free  intercourse  of  nation  with  nation,  the 
unrestricted  influx  of  commodities  from  countries  where 
they  are  cheap,  and  the  unrestricted  efflux  of  labor  to¬ 
wards  countries  where  it  is  dear,  will  soon  produce,  nay, 
I  believe  that  they  are  beginning  to  produce,  a  great  and 
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most  blessed  social  revolution.  I  need  not  tell  you,  Gen¬ 
tlemen,  that  in  those  colonies  which  have  been  planted 
by  our  race,  —  and,  when  I  speak  of  our  colonies,  I  speak 
as  well  of  those  which  have  separated  from  us  as  of  those 
which  still  remain  united  to  us,  —  I  need  not  tell  you 
that  in  our  colonies  the  condition  of  the  laboring  man 
has  long  been  far  more  prosperous  than  in  any  part  of 
the  Old  World.  And  why  is  this?  ^ome  people  tell 
you  that  the  inhabitants  of  Pennsylvania  and  New  Eng¬ 
land  are  better  off  than  the  inhabitants  of  the  Old  W  orld 
because  the  United  States  have  a  republican  form  of 
government.  But  we  know  that  the  inhabitants  of  Penn¬ 
sylvania  and  New  England  were  more  prosperous  than 
the  inhabitants  of  the  Old  World  when  Pennsylvania 
and  New  England  were  as  loyal  as  any  part  of  the  do¬ 
minions  of  George  the  First,  George  the  Second,  and 
George  the  Third;  and  we  know  that  in  Van  Diemen’s 
Land,  in  New  Zealand,  in  Australasia,  in  New  Bruns¬ 
wick,  in  Canada,  the  subjects  of  Her  Majesty  are  as 
prosperous  as  they  could  be  under  the  government  of  a 
President.  The  real  cause  is  that,  in  these  new  countries 
where  there  is  a  boundless  extent  of  fertile  land,  nothing 
is  easier  than  for  the  laborer  to  pass  from  the  place  which 
is  overstocked  with  labor  to  the  place  which  is  under¬ 
stocked  ;  and  that  thus  both  he  who  moves  and  he  who 
stays  always  have  enough.  This  it  is  which  keeps  up 
the  prosperity  of  the  Atlantic  States  of  the  Union.  They 
pour  their  population  back  to  the  Ohio,  across  the  Ohio 
to  the  Mississippi,  and  beyond  the  Mississippi  to  the 
Kocky  Mountains.  Everywhere  the  desert  is  receding 
before  the  advancing  flood  of  human  life  and  civilization ; 
and,  in  the  meantime,  those  who  are  left  behind  enjoy 
abundance,  and  never  endure  such  privations  as  in  old 
countries  too  often  befall  the  laboring  classes.  And  why 
has  not  the  condition  of  our  laborers  been  equally  for¬ 
tunate?  Simply,  as  I  believe,  on  account  of  the  great 
distance  which  separates  our  country  from  the  new  and 


1 82  REELECTION  TO  PARLIAMENT 

unoccupied  part  of  the  world,  and  on  account  of  the  ex¬ 
pense  of  traversing  that  distance.  Science,  however, 
has  abridged,  and  is  abridging,  that  distance:  science 
has  diminished,  and  is  diminishing,  that  expense.  Al¬ 
ready  New  Zealand  is,  for  all  practical  purposes,  nearer 
to  us  than  New  England  was  to  the  Puritans  who  fled 
thither  from  the  tyranny  of  Laud.  Already  the  ports 
of  North  America,  Halifax,  Boston,  and  New  York,  are 
nearer  to  us  than,  within  the  memory  of  persons  now 
living,  the  Island  of  Skye  and  the  county  of  Donegal 
were  to  London.  Already  emigration  is  beginning  to 
produce  the  same  effect  here  which  it  has  produced  on  the 
Atlantic  States  of  the  Union.  And  do  not  imagine  that 
our  countryman  who  goes  abroad  is  altogether  lost  to  us. 
Even  if  he  goes  from  under  the  dominion  of  the  British 
Queen  and  the  protection  of  the  British  flag,  he  will  still, 
under  the  benignant  system  of  free  trade,  continue  to  be 
bound  to  us  by  close  ties.  If  he  ceases  to  be  a  neighbor, 
he  is  still  a  benefactor  and  a  customer.  Go  v/here  he 
may,  if  you  will  but  maintain  that  system  inviolate,  it  is 
for  us  that  he  is  turning  the  forests  into  cornfields  on  the 
banks  of  the  Mississippi ;  it  is  for  us  that  he  is  tending 
his  sheep  and  preparing  his  fleeces  in  the  heart  of  Aus¬ 
tralasia;  and  in  the  meantime  it  is  from  us  that  he  re¬ 
ceives  those  commodities  which  are  produced  with  most 
advantage  in  old  societies,  where  great  masses  of  capital 
have  been  accumulated.  His  candlesticks  and  his  pots 
and  his  pans  come  from  Birmingham;  his  knives  from 
Sheffield;  the  light  cotton  jacket  which  he  wears  in  sum¬ 
mer  from  Manchester,  the  good  cloth  coat  which  he  wears 
in  winter  from  Leeds ;  and  in  return  he  sends  us  back, 
from  what  was  lately  a  wilderness,  the  good  flour  out  of 
which  is  made  the  large  loaf  which  the  British  laborer 
divides  among  his  children.  I  believe  that  it  is  in  these 
changes  that  we  shall  see  the  best  solution  of  the  ques¬ 
tion  of  the  franchise.  We  shall  make  our  institutions 
more  democratic  than  they  are,  not  by  lowering  the  fran- 
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chise  to  the  level  of  the  great  mass  of  the  community, 
but  by  raising,  in  a  time  which  will  be  very  short  when 
compared  with  the  existence  of  a  nation,  the  great  mass 
up  to  the  level  of  the  franchise. 

I  feel  that  I  must  stop.  I  had  meant  to  advert  to 
some  other  subjects.  I  had  meant  to  say  something 
about  the  ballot,  to  which,  as  you  know,  I  have  always 
been  favorable;  something  about  triennial  Parliaments, 
to  which,  as  you  know,  I  have  always  been  honestly  op¬ 
posed;  something  about  your  University  tests;  something 
about  the  cry  for  religious  equality  which  has  lately  been 
raised  in  Ireland;  but  I  feel  that  I  cannot  well  proceed. 
I  have  only  strength  to  thank  you  again,  from  the  very 
bottom  of  my  heart,  for  the  great  honor  which  you  have 
done  me  in  choosing  me,  without  solicitation,  to  represent 
you  in  Parliament.  I  am  proud  of  our  connection;  and 
I  shall  try  to  act  in  such  a  manner  that  you  may  not  be 
ashamed  of  it. 


EXCLUSION  OF  JUDGES  FROM  THE 
HOUSE  OF  COMMONS 

June  1,  1853 

On  the  first  of  June,  1853,  Lord  Hotham,  Member  for  Kent, 
moved  the  third  reading  of  a  bill  of  which  the  chief  object 
was  to  make  the  Master  of  the  Rolls  incapable  of  sitting  in 
the  House  of  Commons.  Mr.  Henry  Drummond,  Member 
for  Surrey,  moved  that  the  bill  should  be  read  a  third  time 
that  day  six  months.  In  support  of  Mr.  Drummond’s  amend¬ 
ment  the  following  Speech  was  made. 

The  amendment  was  carried  by  224  votes  to  123. 

I  CANNOT,  Sir,  suffer  the  House  to  proceed  to  a  divi¬ 
sion  without  expressing  the  very  strong  opinion  which  I 
have  formed  on  this  subject.  I  shall  give  my  vote,  with 
all  my  heart  and  soul,  for  the  amendment  moved  by  my 
honorable  friend  the  Member  for  Surrey.  I  never  gave 
a  vote  in  my  life  with  a  more  entire  confidence  that  I 
was  in  the  right;  and  I  cannot  but  think  it  discreditable 
to  us  that  a  bill  for  which  there  is  so  little  to  be  said, 
and  against  which  there  is  so  much  to  be  said,  should 
have  been  permitted  to  pass  through  so  many  stages  with¬ 
out  a  division. 

On  what  grounds.  Sir,  does  the  noble  lord,  the  Mem¬ 
ber  for  Kent,  ask  us  to  make  this  change  in  the  law? 
The  only  ground,  surely,  on  which  a  Conservative  legis¬ 
lator  ought  ever  to  propose  a  change  in  the  law  is  this, 
that  the  law,  as  it  stands,  has  produced  some  evil.  Is 
it,  then,  pretended  that  the  law,  as  it  stands,  has  pro¬ 
duced  any  evil?  The  noble  lord  himself  tells  you  that 
it  has  produced  no  evil  whatever.  Nor  can  it  be  said 
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that  the  experiment  has  not  been  fairly  tried.  This 
House  and  the  office  of  Master  of  the  Kolls  began  to 
exist,  probably  in  the  same  generation,  certainly  in  the 
same  century.  During  six  hundred  years  this  House  has 
been  open  to  Masters  of  the  Kolls.  Many  Masters  of 
the  Rolls  have  sat  here,  and  have  taken  part,  with  great 
ability  and  authority,  in  our  deliberations.  To  go  no 
further  back  than  the  accession  of  the  House  of  Hanover, 
Jekyll  was  a  member  of  this  House,  and  Strange,  and 
Kenyon,  and  Pepper  Arden,  and  Sir  William  Grant, 
and  Sir  John  Copley,  and  Sir  Charles  Pepys,  and  finally 
Sir  John  Komilly.  It  is  not  even  pretended  that  any 
one  of  these  eminent  persons  was  ever,  on  any  single  oc¬ 
casion,  found  to  be  the  worse  member  of  this  House  for 
being  Master  of  the  Rolls,  or  the  worse  Master  of  the 
Rolls  for  being  a  member  of  this  House.  And  if  so,  is 
it,  I  ask,  the  part  of  a  wise  statesman,  is  it,  I  ask  still 
more  emphatically,  the  part  of  a  Conservative  statesman, 
to  alter  a  system  which  has  lasted  six  centuries,  and 
which  has  never  once,  during  all  those  centuries,  pro¬ 
duced  any  but  good  effects,  merely  because  it  is  not  in 
harmony  with  an  abstract  principle  ?  ^ 

And  what  is  the  abstract  principle  for  the  sake  of 
which  we  are  asked  to  innovate  in  reckless  defiance  of 
all  the  teaching  of  experience?  It  is  this:  that  political 
functions  ought  to  be  kept  distinct  from  judicial  func¬ 
tions.  So  sacred,  it  seems,  is  this  principle,  that  the 
union  of  the  political  and  judicial  characters  ought  not 
to  be  suffered  to  continue  even  in  a  case  in  which  that 
union  has  lasted  through  many  ages  without  producing 
the  smallest  practical  inconvenience.  “Nothing  is  so 
hateful,”  I  quote  the  words  of  the  noble  lord  who  brought 
in  this  bill,  “nothing  is  so  hateful  as  a  political  judge.” 

Now,  Sir,  if  I  assent  to  the  principle  laid  down  by 
the  noble  lord,  I  must  pronounce  his  bill  the  most  imbe¬ 
cile,  the  most  pitiful,  attempt  at  reform  that  ever  was 
made.  The  noble  lord  is  a  homoeopathist  in  state  medi- 
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cine.  His  remedies  are  administered  in  infinitesimal 
doses.  If  lie  will,  for  a  moment,  consider  how  our  tribu¬ 
nals  are  constituted,  and  how  our  Parliament  is  consti¬ 
tuted,  he  will  perceive  that  the  judicial  and  political 
character  are,  through  all  grades,  everywhere  combined, 
everywhere  interwoven,  and  that  therefore  the  evil  which 
he  proposes  to  remove  vanishes,  as  the  mathematicians 
say,  when  compared  with  the  immense  mass  of  evil  which 
he  leaves  behind. 

It  has  been  asked,  and  very  sensibly  asked,  why,  if 
you  exclude  the  Master  of  the  Rolls  from  the  House,  you 
should  not  also  exclude  the  Recorder  of  the  City  of  Lon¬ 
don.  I  should  be  very  sorry  to  see  the  Recorder  of 
the  City  of  London  excluded.  But  I  must  say  that  the 
reasons  for  excluding  him  are  ten  times  as  strong  as  the 
reasons  for  excluding  the  Master  of  the  Rolls.  For  it  is 
well  known  that  political  cases  of  the  highest  importance 
have  been  tried  by  Recorders  of  the  City  of  London. 
But  why  not  exclude  all  Recorders,  and  all  Chairmen  of 
Quarter  Sessions?  I  venture  to  say  that  there  are  far 
stronger  reasons  for  excluding  a  Chairman  of  Quarter 
Sessions  than  for  excluding  a  Master  of  the  Rolls.  I 
long  ago  attended,  during  two  or  three  years,  the  Quar¬ 
ter  Sessions  of  a  great  county.  There  I  constantly  saw 
in  the  chair  an  eminent  member  of  this  House.  An  ex¬ 
cellent  criminal  judge  he  was.  Had  he  been  a  veteran 
lawyer,  he  could  hardly  have  tried  causes  more  satisfac¬ 
torily  or  more  expeditiously.  But  he  was  a  keen  politi¬ 
cian:  he  had  made  a  motion  which  had  turned  out  a 
government;  and  when  he  died  he  was  a  Cabinet  Minis¬ 
ter.  Yet  this  gentleman,  the  head  of  the  Blue  interest, 
as  it  was  called,  in  his  county,  might  have  had  to  try 
men  of  the  Orange  party  for  rioting  at  a  contested  elec¬ 
tion.  He  voted  for  the  Corn  Laws ;  and  he  might  have 
had  to  try  men  for  breaches  of  the  peace  which  had  origi¬ 
nated  in  the  discontent  caused  by  the  Corn  Laws.  He 
was,  as  I  well  remember,  hooted,  and,  I  rather  think. 
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pelted,  too,  by  the  mob  of  London  for  his  conduct  to¬ 
wards  Queen  Caroline;  and,  when  he  went  down  to  his 
county,  he  might  have  had  to  sit  in  judgment  on  people 
for  breaking  windows  which  had  not  been  illuminated  in 
honor  of  Her  Majesty’s  victory.  This  is  not  a  solitary 
instance.  There  are,  I  dare  say,  in  this  House,  fifty 
Chairmen  of  Quarter  Sessions.  And  this  is  an  union 
of  judicial  and  political  functions  against  which  there  is 
really  much  to  be  said.  For  it  is  important,  not  only 
that  the  administration  of  justice  should  be  pure,  but 
that  it  should  be  unsuspected.  Now,  I  am  willing  to 
believe  that  the  administration  of  justice  by  the  unpaid 
magistrates  in  political  cases  is  pure :  but  unsuspected  it 
certainly  is  not.  It  is  notorious  that,  in  times  of  politi¬ 
cal  excitement,  the  cry  of  the  whole  democratic  press 
always  is  that  a  poor  man,  who  has  been  driven  by  dis¬ 
tress  to  outrage,  has  far  harder  measure  at  the  Quarter 
Sessions  than  at  the  Assizes.  So  loud  was  this  cry  in 
1819  that  Mr.  Canning,  in  one  of  his  most  eloquent 
speeches,  pronounced  it  the  most  alarming  of  all  the 
signs  of  the  times.  See,  then,  how  extravagantly,  how 
ludicrously  inconsistent  your  legislation  ^is.  You  lay 
down  the  principle  that  the  union  of  political  functions 
and  judicial  functions  is  a  hateful  abuse.  That  abuse 
you  determine  to  remove.  You  accordingly  leave  in  this 
House  a  crowd  of  judges  who,  in  troubled  times,  have 
to  try  persons  charged  with  political  offences ;  of  judges 
who  have  often  been  accused,  truly  or  falsely,  of  carrying 
to  the  judgment  seat  their  political  sympathies  and  anti¬ 
pathies:  and  you  shut  out  of  the  House  a  single  judge 
whose  duties  are  of  such  a  nature  that  it  has  never  once, 
since  the  time  of  Edward  the  First,  been  even  suspected 
that  he  or  any  of  his  predecessors  has,  in  the  administra¬ 
tion  of  justice,  favored  a  political  ally,  or  wronged  a 
political  opponent. 

But  even  if  I  were  to  admit,  what  I  altogether  deny, 
that  there  is  something  in  the  functions  of  the  Master  of 
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the  Eolls  which  makes  it  peculiarly  desirable  that  he 
should  not  take  any  part  in  politics,  I  should  still  vote 
against  this  bill,  as  most  inconsistent  and  inefficient.  If 
you  think  that  he  ought  to  be  excluded  from  political 
assemblies,  why  do  not  you  exclude  him?  You  do  no 
such  thing.  You  exclude  him  from  the  House  of  Com¬ 
mons;  but  you  leave  the  House  of  Lords  open  to  him. 
Is  not  the  House  of  Lords  a  political  assembly  ?  And  is 
it  not  certain  that,  during  several  generations,  judges 
have  generally  had  a  great  ascendency  in  the  House 
of  Lords?  A  hundred  years  ago  a  great  judge.  Lord 
Hardwicke,  possessed  an  immense  influence  there.  He 
bequeathed  his  power  to  another  great  judge.  Lord  Mans¬ 
field.  When  age  had  impaired  the  vigor  of  Lord  Mans¬ 
field,  the  authority  which  he  had,  during  many  years, 
enjoyed,  passed  to  a  third  judge.  Lord  Thurlow.  Every¬ 
body  knows  what  a  dominion  that  eminent  judge.  Lord 
Eldon,  exercised  over  the  peers,  what  a  share  he  took  in 
making  and  unmaking  ministries,  with  what  idolatrous 
veneration  he  was  regarded  by  one  great  party  in  the 
state,  with  what  dread  and  aversion  he  was  regarded  by 
the  other.  When  the  long  reign  of  Lord  Eldon  had  ter¬ 
minated,  other  judges.  Whig  and  Tory,  appeared  at  the 
head  of  contending  factions.  Some  of  us  can  well  re¬ 
member  the  first  ten  days  of  October,  1831.  Who,  in¬ 
deed,  that  lived  through  those  days  can  ever  forget  them  ? 
It  was  the  most  exciting,  the  most  alarming  political 
conjuncture  of  my  time.  On  the  morning  of  the  eighth 
of  October  the  Reform  Bill,  after  a  discussion  which  had 
lasted  through  many  nights,  was  rejected  by  the  Lords. 
God  forbid  that  I  should  again  see  such  a  crisis !  I  can 
never  hope  again  to  hear  such  a  debate.  It  was  indeed 
a  splendid  display  of  various  talents  and  acquirements. 
There  are,  I  dare  say,  some  here  who,  like  myself, 
watched  through  the  last  night  of  that  conflict  till  the 
late  autumnal  dawn,  sometimes  walking  up  and  down  the 
long  gallery,  sometimes  squeezing  ourselves  in  behind 
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the  throne,  or  below  the  bar,  to  catch  the  eloquence 
of  the  great  orators  who,  on  that  great  occasion,  sur¬ 
passed  themselves.  There  I  saw,  in  the  foremost  ranks, 
confronting  each  other,  two  judges,  on  one  side  Lord 
Brougham,  Chancellor  of  the  Realm,  on  the  other  Lord 
Lyndhurst,  Chief  Baron  of  the  Exchequer.  How  eagerly 
we  hung  on  their  words !  How  eagerly  those  words  were 
read  before  noon  by  hundreds  of  thousands  in  the  capi¬ 
tal,  and,  within  forty-eight  hours,  by  millions  in  every 
part  of  the  kingdom!  With  what  a  burst  of  popular 
fury  the  decision  of  the  House  was  received  by  the  na¬ 
tion!  The  ruins  of  Nottingham  Castle,  the  ruins  of 
whole  streets  and  squares  at  Bristol,  proved  but  too  well 
to  what  a  point  the  public  feeling  had  been  wound  up. 
If  it  be  true  that  nothing  is  so  hateful  to  the  noble  lord, 
the  Member  for  Kent,  as  a  judge  who  takes  part  in 
political  contentions,  why  does  he  not  bring  in  a  bill  to 
prevent  judges  from  entering  those  lists  in  which  Lord 
Brougham  and  Lord  Lyndhurst  then  encountered  each 
other?  But  no:  the  noble  lord  is  perfectly  willing  to 
leave  those  lists  open  to  the  Master  of  the  Rolls.  The 
noble  lord’s  objection  is  not  to  the  union  of  the  judicial 
character  and  the  political  character.  He  is  quite  willing 
that  anywhere  but  here  judges  should  be  politicians. 
The  Master  of  the  Rolls  may  be  the  soul  of  a  great 
party,  the  head  of  a  great  party,  the  favorite  tribune  of 
a  stormy  democracy,  the  chief  spokesman  of  a  haughty 
aristocracy.  He  may  do  all  that  declamation  and  so¬ 
phistry  can  do  to  inflame  the  passions  or  mislead  the 
judgment  of  a  senate.  But  it  must  not  be  in  this  room. 
He  must  go  a  hundred  and  fifty  yards  hence.  He  must 
sit  on  a  red  bench,  and  not  on  a  green  one.  He  must 
say,  “My  Lords,”  and  not  “Mr.  Speaker.”  He  must  say, 
“Content,”  and  not  “Ay.”  And  then  he  may,  without 
at  all  shocking  the  noble  lord,  be  the  most  stirring  poli¬ 
tician  in  the  kingdom. 

But  I  am  understating  my  case.  I  am  greatly  under- 
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stating  it.  For,  Sir,  this  union  of  the  judicial  character 
and  the  political  character,  in  Members  of  the  other 
House  of  Parliament,  is  not  a  merely  accidental  union. 
Not  only  may  judges  be  made  peers,  but  all  the  peers 
are  necessarily  judges.  Surely,  when  the  noble  lord  told 
us  that  the  union  of  political  functions  and  of  judicial 
functions  was  the  most  hateful  of  all  things,  he  must 
have  forgotten  that,  by  the  fundamental  laws  of  the 
realm,  a  political  assembly  is  the  supreme  court  of  ap¬ 
peal,  the  court  which  finally  confirms  or  annuls  the  judg¬ 
ments  of  the  courts,  both  of  common  law  and  of  equity, 
at  Westminster,  of  the  courts  of  Scotland,  of  the  courts 
of  Ireland,  of  this  very  Master  of  the  Polls  about  whom 
we  are  debating.  Surely,  if  the  noble  lord’s  principle 
be  a  sound  one,  it  is  not  with  the  Master  of  the  Rolls, 
but  with  the  House  of  Peers,  that  we  ought  to  begin. 
For,  beyond  all  dispute,  it  is  more  important  that  the 
court  above  should  be  constituted  on  sound  principles 
than  that  the  court  below  should  be  so  constituted.  If 
the  Master  of  the  Rolls  goes  wrong,  the  House  of  Peers 
may  correct  his  errors.  But  who  is  to  correct  the  errors 
of  the  House  of  Peers?  All  these  considerations  the 
noble  lord  overlooks.  He  is  quite  willing  that  the  peers 
shall  sit  in  the  morning  as  judges,  shall  determine  ques¬ 
tions  affecting  the  property,  the  liberty,  the  character  of 
the  Queen’s  subjects,  shall  determine  those  questions  in 
the  last  resort,  shall  overrule  the  decisions  of  all  the 
other  tribunals  in  the  country;  and  that  then,  in  the 
afternoon,  these  same  noble  persons  shall  meet  as  politi¬ 
cians,  and  shall  debate,  sometimes  rather  sharply,  some¬ 
times  in  a  style  which  we  dare  not  imitate  for  fear  that 
you.  Sir,  should  call  us  to  order,  about  the  Canadian 
Clergy  Reserves,  the  Irish  National  Schools,  the  Disabil¬ 
ities  of  the  Jews,  the  Government  of  India.  I  do  not 
blame  the  noble  lord  for  not  attempting  to  alter  this  state 
of  things.  We  cannot  alter  it,  I  know,  without  taking 
up  the  foundations  of  our  Constitution.  But  is  it  not 
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absurd,  while  we  live  under  such  a  Constitution,  while, 
throughout  our  whole  system  from  top  to  bottom,  politi¬ 
cal  functions  and  judicial  functions  are  combined,  to 
single  out,  not  on  any  special  ground,  but  merely  at  ran¬ 
dom,  one  judge  from  a  crowd  of  judges,  and  to  exclude 
him,  not  from  all  political  assemblies,  but  merely  from 
one  political  assembly?  Was  there  ever  such  a  mummery 
as  the  carrying  of  this  bill  to  the  other  House  will  be, 
if,  unfortunately,  it  should  be  carried  thither.  The 
noble  lord,  himself,  I  have  no  doubt,  a  magistrate,  him¬ 
self  at  once  a  judge  and  a  politician,  accompanied  by 
several  gentlemen  who  are  at  once  judges  and  politicians, 
will  go  to  the  bar  of  the  Lords,  who  are  all  at  once 
judges  and  politicians,  will  deliver  the  bill  into  the  hands 
of  the  Chancellor,  who  is  at  once  the  chief  judge  of  the 
realm  and  a  Cabinet  Minister,  and  will  return  hither 
proud  of  having  purified  the  administration  of  justice 
from  the  taint  of  politics. 

No,  Sir,  no;  for  the  purpose  of  purifying  the  adminis¬ 
tration  of  justice  this  bill  is  utterly  impotent.  It  will 
be  effectual  for  one  purpose,  and  for  one  purpose  only, 
for  the  purpose  of  weakening  and  degrading  the  House 
of  Commons.  This  is  not  the  first  time  that  an  attempt 
has  been  made,  under  specious  pretexts,  to  lower  the 
character  and  impair  the  efficiency  of  the  assembly  which 
represents  the  great  body  of  the  nation.  More  than  a 
hundred  and  fifty  years  ago  there  was  a  general  cry  that 
the  number  of  placemen  in  Parliament  was  too  great. 
No  doubt.  Sir,  the  number  was  too  great:  the  evil  re¬ 
quired  a  remedy :  but  some  rash  and  short-sighted,  though 
probably  well-meaning,  men,  proposed  a  remedy  which 
would  have  produced  far  more  evil  than  it  would  have 
removed.  They  inserted  in  the  Act  of  Settlement  a 
clause  providing  that  no  person  who  held  any  office  under 
the  Crown  should  sit  in  this  House.  The  clause  was 
not  to  take  effect  till  the  House  of  Hanover  should  come 
to  the  throne;  and,  happily  for  the  country,  before  the 
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House  of  Hanover  came  to  the  throne,  the  clause  was 
repealed.  Had  it  not  been  repealed,  the  Act  of  Settle¬ 
ment  would  have  been,  not  a  blessing  but  a  curse  to  the 
country.  There  was  no  want,  indeed,  of  plausible  and 
popular  commonplaces  in  favor  of  this  clause.  No  man, 
it  was  said,  can  serve  two  masters.  A  courtier  cannot 
be  a  good  guardian  of  public  liberty.  A  man  who 
derives  his  subsistence  from  the  taxes  cannot  be  trusted 
to  check  the  public  expenditure.  You  will  never  have 
purity,  you  will  never  have  economy,  till  the  stewards  of 
the  nation  are  independent  of  the  Crown,  and  dependent 
only  on  their  constituents.  Yes;  all  this  sounded  well: 
but  what  man  of  sense  now  doubts  that  the  effect  of  a 
law  excluding  all  official  men  from  this  House  would 
have  been  to  depress  that  branch  of  the  legislature  which 
springs  from  the  people,  and  to  increase  the  power  and 
consideration  of  the  hereditary  aristocracy?  The  whole 
administration  would  have  been  in  the  hands  of  peers. 
The  chief  object  of  every  eminent  Commoner  would  have 
been  to  obtain  a  peerage.  As  soon  as  any  man  had 
gained  such  distinction  here  by  his  eloquence  and  know¬ 
ledge  that  he  was  selected  to  fill  the  post  of  Chancellor 
of  the  Exchequer,  Secretary  of  State,  or  First  Lord  of 
the  Admiralty,  he  would  instantly  have  turned  his  back 
on  what  would  then  indeed  have  been  emphatically  the 
Lower  House,  and  would  have  gone  to  that  chamber  in 
which  alone  it  would  have  been  possible  for  him  fully 
to  display  his  abilities  and  fully  to  gratify  his  ambition. 
Walpole  and  Pulteney,  the  first  Pitt  and  the  second 
Pitt,  Fox,  Windham,  Canning,  Peel,  all  the  men  whose 
memory  is  inseparably  associated  with  this  House,  all 
the  men  of  whose  names  we  think  with  pride  as  we  pass 
through  St.  Stephen’s  Hall,  the  place  of  their  contentions 
and  their  triumphs,  would,  in  the  vigor  and  prime  of  life, 
have  become  Barons  and  Viscounts.  The  great  conflict 
of  parties  would  have  been  transferred  from  the  Com¬ 
mons  to  the  Lords.  It  would  have  been  impossible  for 
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an  assembly,  in  which  not  a  single  statesman  of  great 
•fame,  authority,  and  experience  in  important  affairs 
would  have  been  found,  to  hold  its  own  against  an  assem¬ 
bly  in  which  all  our  eminent  politicians  and  orators  would 
have  been  collected.  All  England,  all  Europe,  would 
have  been  reading  with  breathless  interest  the  debates 
of  the  peers,  and  looking  with  anxiety  for  the  divisions  of 
the  peers,  while  we,  instead  of  discussing  high  questions 
of  state,  and  giving  a  general  direction  to  the  whole 
domestic  and  foreign  policy  of  the  realm,  should  have 
been  settling  the  details  of  canal  bills  and  turnpike  bills. 

The  noble  lord,  the  Member  for  Kent,  does  not,  it  is 
true,  propose  so  extensive  and  important  a  change  as  that 
which  the  authors  of  the  Act  of  Settlement  wished  to 
make.  But  the  tendency  of  this  bill  is,  beyond  all  doubt, 
to  make  this  House  less  capable  than  it  once  was,  and 
less  capable  than  the  other  House  now  is,  of  discharging 
some  of  the  most  important  duties  of  a  legislative  as¬ 
sembly. 

Of  the  duties  of  a  legislative  assembly,  the  noble  lord, 
and  some  of  those  gentlemen  who  support  his  bill,  seem 
to  me  to  have  formed  a  very  imperfect  notion.  They 
argue  as  if  the  only  business  of  the  House  of  Commons 
was  to  turn  one  set  of  men  out  of  place,  and  to  bring 
another  set  into  place;  as  if  a  judge  could  find  no 
employment  here  but  factious  wrangling.  Sir,  it  is  not 
so.  There  are  extensive  and  peaceful  provinces  of  par¬ 
liamentary  business  far  removed  from  the  fields  of  battle 
where  hostile  parties  encounter  each  other.  A  great 
jurist,  seated  among  us,  might,  without  taking  any  promi¬ 
nent  part  in  the  strife  between  the  Ministry  and  the  Op¬ 
position,  render  to  his  country  most  valuable  service,  and 
earn  for  himself  an  imperishable  name.  Nor  was  there 
ever  a  time  when  the  assistance  of  such  a  jurist  was  more 
needed,  or  was  more  likely  to  be  justly  appreciated,  than 
at  present.  No  observant  man  can  fail  to  perceive  that 
there  is  in  the  public  mind  a  general,  a  growing,  an  ear- 
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nest,  and  at  the  same  time,  I  must  say,  a  most  sober  and 
reasonable  desire  for  extensive  law  reform.  I  hope  and 
believe  that,  for  some  time  to  come,  no  year  will  pass 
without  progress  in  law  reform;  and  I  hold  that,  of  all 
law  reformers,  the  best  is  a  learned,  upright,  and  large- 
minded  judge.  At  such  a  time  it  is  that  we  are-called 
upon  to  shut  the  door  of  this  House  against  the  last  great 
judicial  functionary,  to  whom  the  unwise  legislation  of 
former  Parliaments  has  left  it  open.  In  the  meantime, 
the  other  House  is  open  to  him.  It  is  open  to  all  the 
other  judges  who  are  not  suffered  to  sit  here.  It  is  open 
to  the  Judge  of  the  Admiralty  Court,  whom  the  noble 
lord,  twelve  or  thirteen  years  ago,  prevailed  on  us,  in 
an  unlucky  hour,  to  exclude.  In  the  other  House  is  the 
Lord  Chancellor,  and  several  retired  Chancellors,  a 
Lord  Chief  Justice,  and  several  retired  Chief  Justices. 
The  Queen  may  place  there  to-morrow  the  Chief  Baron, 
the  two  Lords  Justices,  the  three  Vice  Chancellors,  the 
very  Master  of  the  Rolls  about  whom  we  are  debating; 
and  we,  as  if  we  were  not  already  too  weak  for  the  dis¬ 
charge  of  our  functions,  are  trying  to  weaken  ourselves 
still  more.  I  harbor  no  unfriendly  feeling  towards  the 
Lords.  I  anticipate  no  conflict  with  them.  But  it  is 
not  fit  that  we  should  be  unable  to  bear  an  equal  part 
with  them  in  the  great  work  of  improving  and  digesting 
the  law.  It  is  not  fit  that  we  should  be  under  the  neces¬ 
sity  of  placing  implicit  confidence  in  their  superior  wis¬ 
dom,  and  of  registering,  without  amendment,  any  bill 
which  they  may  send  us.  To  that  humiliating  situation 
we  are,  I  grieve  to  say,  fast  approaching.  I  was  much 
struck  by  a  circumstance  which  occurred  a  few  days  ago. 
I  heard  the  honorable  Member  for  Montrose,  who,  by 
the  bye,  is  one  of  the  supporters  of  this  bill,  urge  the 
House  to  pass  the  Combination  Bill,  for  a  most  extraor¬ 
dinary  reason.  “We  really,”  he  said,  “cannot  tell  how 
the  law  about  combinations  of  workmen  at  present  stands; 
and,  not  knowing  how  the  law  at  present  stands,  we  are 
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quite  incompetent  to  decide  whether  it  ought  to  be  al¬ 
tered.  Let  us  send  the  bill  up  to  the  Lords.  They 
understand  these  things.  We  do  not.  There  are  Chan¬ 
cellors,  and  ex-Chancellors,  and  Judges  among  them. 
No  doubt  they  will  do  what  is  proper,  and  I  shall  acqui¬ 
esce  in  their  decision.”  Why,  Sir,  did  ever  any  legisla¬ 
tive  assembly  abdicate  its  functions  in  so  humiliating  a 
manner?  Is  it  not  strange  that  a  ge^itleman,  distin¬ 
guished  by  his  love  of  popular  institutions,  and  by  the 
jealousy  with  which  he  regards  the  aristocracy,  should 
gravely  propose  that,  on  a  subject  which  interests  and 
excites  hundreds  of  thousands  of  our  constituents,  we 
should  declare  ourselves  incompetent  to  form  an  opinion, 
and  beg  the  Lords  to  tell  us  what  we  ought  to  do  ?  And 
is  it  not  sti anger  still  that,  while  he  admits  the  incompe¬ 
tence  of  the  House  to  discharge  some  of  its  most  impor¬ 
tant  functions,  and  while  he  attributes  that  incompetence 
to  the  want  of  judicial  assistance,  he  should  yet  wish  to 
shut  out  of  the  House  the  only  high  judicial  functionary 
who  is  now  permitted  to  come  into  it? 

But,  says  the  honorable  Member  for  Montrose,  the 
Master  of  the  Eolls  has  duties  to  perform,  which,  if  pro¬ 
perly  performed,  will  leave  him  no  leisure  for  attendance 
in  this  House;  it  is  important  that  there  should  be  a 
division  of  labor:  no  man  can  do  two  things  well;  and, 
if  we  suffer  a  judge  to  be  a  member  of  Parliament,  we 
shall  have  both  a  bad  member  of  Parliament  and  a  bad 
judge.  • 

Now,  Sir,  if  this  argument  proves  anything,  it  proves 
that  the  Master  of  the  Polls,  and  indeed  all  the  other 
judges,  ought  to  be  excluded  from  the  House  of  Lords 
as  well  as  from  the  House  of  Commons.  But  I  deny 
that  the  argument  is  of  any  weight.  The  division  of 
labor  has  its  disadvantages  as  well  as  its  advantages. 
In  operations  merely  mechanical,  you  can  hardly  carry 
the  subdivision  too  far;  but  you  may  very  easily  carry 
it  too  far  in  operations  which  require  the  exercise  of  high 
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intellectual  powers.  It  is  quite  true,  as  Adam  Smith 
tells  us,  that  a  pin  will  be  best  made  when  one  man  does 
nothing  but  cut  the  wire,  when  another  does  nothing  but 
mould  the  head,  when  a  third  does  nothing  but  sharpen 
the  point.  But  it  is  not  true  that  Michael  Angelo  would 
have  been  a  greater  painter  if  he  had  not  been  a  sculptor : 
it  is  not  true  that  Newton  would  have  been  a  greater  ex¬ 
perimental  philosopher  if  he  had  not  been  a  geometrician : 
and  it  is  not  true  that  a  man  will  be  a  worse  lawgiver 
because  he  is  a  great  judge.  I  believe  that  there  is  as 
close  a  connection*  between  the  functions  of  the  judge  and 
the  functions  of  the  lawgiver  as  between  anatomy  and 
surgery.  Would  it  not  be  the  height  of  absurdity  to  lay 
down  the  rule  that  nobody  who  dissected  the  dead  should 
be  allowed  to  operate  on  the  living  ?  The  effect  of  such 
a  division  of  labor  would  be  that  you  would  have  nothing 
but  bungling  surgery;  and  the  effect  of  the  division  of 
labor  which  the  honorable  Member  for  Montrose  recom¬ 
mends  will  be  that  we  shall  have  plenty  of  bungling  legis¬ 
lation.  Who  can  be  so  well  qualified  to  make  laws  and 
to  mend  laws  as  a  man  whose  business  is  to  interpret 
laws  and  to  administer  laws.  As  to  this  point  I  have 
great  pleasure  in  citing  an  authority  to  which  the  honor¬ 
able  Member  for  Montrose  will,  I  know,  be  disposed  to 
pay  the  greatest- deference;  the  authority  of  Mr.  Ben- 
tham.  Of  Mr.  Bentham’s  moral  and  political  specula¬ 
tions,  I  entertain,  I  must  own,  a  very  mean  opinion :  but 
I  hold  him  in  high  esteem  as  a  jurist.  Among  all  his 
writings,  there  is  none  which  I  value  more  than  the  trea¬ 
tise  on  Judicial  Organization.  In  that  excellent  work 
he  discusses  the  question  whether  a  person  who  holds  a 
judicial  office  ought  to  be  permitted  to  hold  with  it  any 
other  office.  Mr.  Bentham  argues  strongly  and  convin¬ 
cingly  against  pluralities;  but  he  admits  that  there  is 
one  exception  to  the  general  rule.  A  judge,  he  says, 
ought  to  be  allowed  to  sit  in  the  legislature  as  a  repre¬ 
sentative  of  the  people ;  for  the  best  school  for  a  legis- 
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lator  is  the  judicial  bench;  and  the  supply  of  legislative 
skill  is  in  all  societies  so  scanty  that  none  of  it  can  be 
spared. 

My  honorable  friend,  the  Member  for  Surrey,  has 
completely  refuted  another  argument  to  which  the  noble 
lord,  the  Member  for  Kent,  appears  to  attach  consider¬ 
able  importance.  The  noble  lord  conceives  that  no  per¬ 
son  can  enter  this  House  without  stooping  to  practise  arts 
which  would  ill  become  the  gravity  of  the  judicial  char¬ 
acter.  He  spoke  particularly  of  what  he  called  the  jolli¬ 
fications  usual  at  elections.  Undoubtedly  the  festivities 
at  elections  are  sometimes  disgraced  by  intemperance, 
and  sometimes  by  buffoonery:  and  I  wish  from  the  bot¬ 
tom  of  my  heart  that  intemperance  and  buffoonery  were 
the  worst  means  to  which  men,  reputed  upright  and  hon¬ 
orable  in  private  life,  have  resorted  in  order  to  obtain 
seats  in  the  legislature.  I  should,  indeed,  be  sorry  if 
any  Master  of  the  Foils  should  court  the  favor  of  the 
populace  by  playing  the  mountebank  on  the  hustings  or 
on  tavern  tables.  Still  more  sorry  should  I  be  if  any 
Master  of  the  Foils  were  to  disgrace  himself  and  his 
office  by  employing  the  ministry  of  the  Frails  and  the 
Flewkers,  by  sending  vile  emissaries  with  false  names, 
false  addresses,  and  bags  of  sovereigns,  to  buy  the  votes 
of  the  poor.  No  doubt  a  Master  of  the  Foils  ought  to 
be  free,  not  only  from  guilt,  but  from  suspicion.  I  have 
not  hitherto  mentioned  the  present  Master  of  the  Foils. 
I  have  not  mentioned  him  because,  in  my  opinion,  this 
question  ought  to  be  decided  by  general  and  not  by  per¬ 
sonal  considerations.  I  cannot,  however,  refrain  from 
saying,  with  a  confidence  which  springs  from  long  and 
intimate  acquaintance,  that  my  valued  friend.  Sir  John 
Fomilly,  will  never  again  sit  in  this  House  unless  he  can 
come  in  by  means  very  different  from  those  by  which  he 
was  turned  out.  But,  Sir,  are  we  prepared  to  say  that 
no  person  can  become  a  representative  of  the  English 
people  except  by  some  sacrifice  of  integrity,  or  at  least 
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of  personal  dignity  ?  If  it  be  so,  we  bad  indeed  better 
think  of  setting  our  House  in  order.  If  it  be  so,  the 
prospects  of  our  country  are  dark  indeed.  How  can 
England  retain  her  place  among  the  nations,  if  the  as¬ 
sembly  to  which  all  her  dearest  interests  are  confided, 
the  assembly  which  can,  by  a  single  vote,  transfer  the 
management  of  her  affairs  to  new  hands,  and  give  a  new 
direction  to  her  whole  policy,  foreign  and  domestic,  finan¬ 
cial,  commercial,  and  colonial,  is  closed  against  every 
man  who  has  rigid  principles  and  a  fine  sense  of  deco¬ 
rum?  But  it  is  not  so.  Did  that  great  judge.  Sir  Wil¬ 
liam  Scott,  lower  his  character  by  entering  this  House  as 
Member  for  the  University  of  Oxford?  Did  Sir  John 
Copley  lower  his  character  by  entering  this  House  as 
Member  for  the  University  of  Cambridge?  But  the 
universities,  you  say,  are  constituent  bodies  of  a  very 
peculiar  kind.  Be  it  so.  Then,  by  your  own  admission, 
there  are  a  few  seats  in  this  House  which  eminent  judges 
have  filled  and  may  fill  without  any  unseemly  condescen¬ 
sion.  But  it  would  be  most  unjust,  and  in  me,  espe¬ 
cially,  most  ungrateful,  to  compliment  the  universities  at 
the  expense  of  other  constituent  bodies.  I  am  one  of 
many  members  who  know  by  experience  that  a  generosity 
and  a  delicacy  of  sentiment  which  would  do  honor  to  any 
seat  of  learning  may  be  found  among  the  ten-pound 
householders  of  our  great  cities.  And,  Sir,  as  to  the 
counties,  need  we  look  further  than  to  your  chair?  It  is 
of  as  much  importance  that  you  should  punctiliously 
preserve  your  dignity  as  that  the  Master  of  the  Rolls 
should  punctiliously  preserve  his  dignity.  If  you  had, 
at  the  last  election,  done  anything  inconsistent  with  the 
integrity,  with  the  gravity,  with  the  suavity  of  temper 
which  so  eminently  qualify  you  to  preside  over  our  de¬ 
liberations,  your  public  usefulness  would  have  been  seri-  - 
ously  diminished.  But  the  great  county  which  does  itself 
honor  by  sending  you  to  the  House  required  from  you 
nothing  unbecoming  your  character,  and  would  have  felt 
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itself  degraded  by  your  degradation.  And  what  reason 
is  there  to  doubt  that  other  constituent  bodies  would  act 
as  justly  and  considerately  towards  a  judge  distinguished 
by  uprightness  and  ability  as  Hampshire  has  acted  to¬ 
wards  you  ? 

One  very  futile  argument  only  remains  to  be  noticed. 
It  is  said  that  we  ought  to  be  consistent ;  and  that,  hav¬ 
ing  turned  the  Judge  of  the  Admiralty  c.ut  of  the  House, 
we  ought  to  send  the  Master  of  the  Kolls  after  him.  I 
admit,  Sir,  that  our  system  is  at  present  very  anomalous. 
But  it  is  better  that  a  system  should  be  anomalous  than 
that  it  should  be  uniformly  and  consistently  bad.  You 
have  entered  on  a  wrong  course.  My  advice  is  first  that 
you  stop,  and  secondly  that  you  retrace  your  steps.  The 
time  is  nou  far  distant  when  it  will  be  necessary  for  us 
to  revise  the  Constitution  of  this  House.  On  that  occa¬ 
sion,  it  will  be  part  of  our  duty  to  reconsider  the  rule 
which  determines  what  public  functionaries  shall  be  ad¬ 
mitted  to  sit  here,  and  what  public  functionaries  shall 
be  excluded.  That  rule  is,  I  must  say,  singularly  ab¬ 
surd.  It  is  this,  that  no  person  who  holds  any  office 
created  since  the  twenty-fifth  of  October,  1705,  shall  be 
a  member  of  the  House  of  Commons.  Nothing  can  be 
more  unreasonable  or  more  inconvenient.  In  1705  there 
were  two  Secretaries  of  State  and  two  Under  Secretaries. 
Consequently,  to  this  day,  only  two  Secretaries  of  State 
and  two  Under  Secretaries  can  sit  among  us.  Suppose 
that  the  Home  Secretary  and  the  Colonial  Secretary  are 
members  of  this  House,  and  that  the  office  of  Foreign 
Secretary  becomes  vacant.  In  that  case,  no  member  of 
this  House,  whatever  may  be  his  qualifications,  his  fame 
in  diplomacy,  his  knowledge  of  all  the  politics  of  the 
courts  of  Europe,  can  be  appointed.  Her  Majesty  must 
give  the  Admiralty  to  the  commoner  who  is,  of  all  her 
subjects,  fittest  for  the  Foreign  Office,  and  the  seals  of 
the  Foreign  Office  to  some  peer  who  would  perhaps  be 
fitter  for  the  Admiralty.  Again,  the  Postmaster  General 
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cannot  sit  in  this  House.  Yet,  why  not?  He  always 
comes  in  and  goes  out  with  the  government :  he  is  often 
a  member  of  the  Cabinet;  and  I  believe  that  he  is,  of  all 
public  functionaries,  the  Chancellor  of  the  Exchequer 
alone  excepted,  the  one  whom  it  would  be  most  conven¬ 
ient  to  have  here.  I  earnestly  hope  that,  before  long, 
this  whole  subject  will  be  taken  into  serious  considera¬ 
tion.  As  to  the  judges,  the  rule  which  I  should  wish  to  ‘ 
see  laid  down  is  very  simple.  I  would  admit  into  this 
House  any  judge  whom  the  people  might  elect,  unless 
there  were  some  special  reason  against  admitting  him. 
There  is  a  special  reason  against  admitting  any  Irish  or 
Scotch  judge.  Such  a  judge  cannot  attend  this  House 
without  ceasing  to  attend  his  court.  There  is  a  special 
reason  against  admitting  the  Judges  of  the  Queen’s 
Bench  and  of  the  Common  Pleas,  and  the  Barons  of  the 
Exchequer.  They  are  summoned  to  the  House  of  Lords ; 
and  they  sit  there :  their  assistance  is  absolutely  necessary 
to  enable  that  House  to  discharge  its  functions  as  the 
highest  court  of  appeal;  and  it  would  manifestly  be  both 
inconvenient  and  derogatory  to  our  dignity  that  members 
of  our  body  should  be  at  the  beck  and  call  of  the  peers. 

I  see  no  special  reason  for  excluding  the  Master  of  the 
Bolls;  and  I  would,  therefore,  leave  our  door  open  to 
him.  I  would  open  it  to  the  Judge  of  the  Admiralty, 
who  has  been  most  unwisely  excluded.  I  would  open 
it  to  other  great  judicial  officers  who  are  now  excluded 
solely  because  their  offices  did  not  exist  in  1705,  particu¬ 
larly  to  the  two  Lords  Justices,  and  the  three  Vice  Chan¬ 
cellors.  In  this  way,  we  should,  I  am  convinced,  greatly 
facilitate  the  important  and  arduous  work  of  law  reform ; 
we  should  raise  the  character  of  this  House :  and  I  need 
not  say  that  with  the  character  of  this  House  must  rise 
or  fall  the  estimation  in  which  representative  institutions 
are  held  throughout  the  world.  But,  whether  the  exten¬ 
sive  changes  which  I  have  recommended  shall  be  thought 
desirable  or  not,  I  trust  that  we  shall  reject  the  bill  of 
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the  noble  lord.  I  address  myself  to  the  Conservative 
members  on  your  left  hand ;  and  I  ask  them  whether  they 
are  prepared  to  alter,  on  grounds  purely  theoretical,  a 
system  which  has  lasted  during  twenty  generations  with¬ 
out  producing  the  smallest  practical  evil.  I  turn  to  the 
Liberal  members  on  this  side,  and  I  ask  them  whether 
they  are  prepared  to  lower  the  reputation  and  to  impair 
the  efficiency  of  that  branch  of  the  legislature  which 
springs  from  the  people.  For  myself.  Sir,  I  hope  that 
I  am  at  once  a  Liberal  and  a  Conservative  politician; 
and,  in  both  characters,  I  shall  give  a  clear  and  conscien¬ 
tious  vote  in  favor  of  the  amendment  moved  by  my  hon¬ 
orable  friend. 
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INTKODUCTOKY  KEPOET  UPON  THE  INDIAN 

PENAL  CODE  i 


TO  THE  RIGHT  HONORABLE  GEORGE  LORD  AUCKLAND, 

C.G.C.B.,  GOVERNOR-GENERAL  OP  INDIA  IN  COUNCIL 

My  Lord,  — 

The  Penal  Code  which,  according  to  the  orders  of  gov¬ 
ernment  of  the  fifteenth  of  June,  1835,  we  had  the  honor 
to  lay  before  your  Lordship  in  Council  on  the  second  of 
May  last,  has  now  been  printed  under  our  superintend¬ 
ence,  and  has,  as  well  as  the  Notes,  been  carefully  revised 
and  corrected  by  us  while  in  the  press. 

The  time  which  has  been  employed  in  framing  this 
body  of  law  will  not  be  thought  long  by  any  person  who 
is  acquainted  with  the  nature  of  the  labor  which  such 
works  require,  and  with  the  history  of  other  works  of 
the  same  kind.  We  should,  however,  have  been  able  to 
lay  it  before  your  Lordship  in  Council  many  months 
earlier,  but  for  a  succession  of  unfortunate  circumstances 
against  which  it  was  impossible  to  provide.  During  a 
great  part  of  the  year  1836,  the  Commission  was  ren¬ 
dered  almost  entirely  inefficient  by  the  ill  health  of  a 

^  The  Editor  of  the  English  edition  in  a  prefatory  note  says :  “In  pre¬ 
paring  for  publication  a  complete  and  uniform  edition  of  Lord  Macaulay’s 
Works,  it  has  been  thought  right  to  include  some  portion  of  what  he 
placed  on  record  as  a  jurist  in  the  East.  The  Papers  selected  are  the 
Introductory  Report  upon  the  Indian  Penal  Code,  and  the  Notes  appended 
to  that  Code,  in  which  most  of  its  leading  provisions  were  explained  and 
defended.  These  Papers  were  entirely  written  by  Lord  Macaulay,  but  the 
substance  of  them  was  the  result  of  the  joint  deliberations  of  the  Indian 
Law  Commission,  of  which  he  was  President.  They  are  by  no  means 
merely  of  Indian  interest,  for,  while  they  were  the  commencement  of  a 
new  system  of  law  for  India,  they  chiefly  relate  to  general  principles  of 
jurisprudence  which  are  of  universal  application.” 
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majority  of  the  members;  and  we  were  altogether  de¬ 
prived  of  the  valuable  services  of  our  colleague,  Mr. 
Cameron,  at  the  very  time  when  those  services  were  most 
needed. 

It  ig  hardly  necessary  for  us  to  entreat  your  Lordship 
in  Council  to  examine  with  candor  the  work  which  we 
now  submit  to  you.  To  the  ignorant  and  inexperienced 
the  task  in  which  we  have  been  engaged  may  appear  easy 
and  simple.  But  the  members  of  the  Indian  government 
are  doubtless  well  aware  that  it  is  among  the  most  diffi¬ 
cult  tasks  in  which  the  human  mind  can  be  employed; 
that  persons  placed  in  circumstances  far  more  favorable 
than  ours  have  attempted  it  with  very  doubtful  success ; 
that  the  best  codes  extant,  if  malignantly  criticised,  will 
be  found  to  furnish  matter  for  censure  in  every  page; 
that  the  most  copious  and  precise  of  human  languages 
furnish  but  a  very  imperfect  machinery  to  the  legislator; 
that,  in  a  work  so  extensive  and  complicated  as  that  on 
which  we  have  been  employed,  there  will  inevitably  be, 
in  spite  of  the  most  anxious  care,  some  omissions  and 
some  inconsistencies ;  and  that  we  have  done  as  much  as 
could  reasonably  be  expected  from  us  if  we  have  fur¬ 
nished  the  government  with  that  which  may,  by  sugges¬ 
tions  from  experienced  and  judicious  persons,  be  im¬ 
proved  into  a  good  code. 

Your  Lordship  in  Council  will  be  prepared  to  find  in 
this  performance  those  defects  which  must  necessarily  be 
found  in  the  first  portion  of  a  code.  Such  is  the  relation 
which  exists  between  the  different  parts  of  the  law,  that 
no  part  can  be  brought  to  perfection  while  the  other  parts 
remain  rude.  The  penal  code  cannot  be  clear  and  ex¬ 
plicit  while  the  substantive  civil  law  and  the  law  of  pro¬ 
cedure  are  dark  and  confused.  While  the  rights  of 
individuals  and  the  powers  of  public  functionaries  are 
uncertain,  it  cannot  always  be  certain  whether  those 
rights  have  been  attacked,  or  those  powers  exceeded. 

Your  Lordship  in  Council  will  perceive  that  the  sys- 
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tern  of  penal  law  which  we  propose  is  not  a  digest  of  any 
existing  system,  and  that  no  existing  system  has  furnished 
us  even  with  a  groundwork.  We  trust  that  your  Lord- 
ship  in  Council  will  not  hence  infer  that  we  have  neg¬ 
lected  to  inquire,  as  we  are  commanded  to  do  by  Parlia¬ 
ment,  into  the  present  state  of  that  part  of  the  law,  or 
that  in  other  parts  of  our  labors  we  are  likely  to  recom¬ 
mend  unsparing  innovation,  and  the  entire  sweeping 
away  of  ancient  usages.  We  are  perfectly  aware  of  the 
value  of  that  sanction  which  long  prescription  and  na¬ 
tional  feeling  give  to  institutions.  We  are  perfectly 
aware  that  lawgivers  ought  not  to  disregard  even  the 
unreasonable  prejudices  of  those  for  whom  they  legislate. 
So  sensible  are  we  of  the  importance  of  these  considera¬ 
tions,  that,  though  there  are  not  the  same  objections  to 
innovation  in  penal  legislation  as  to  innovation  affecting 
vested  rights  of  property,  yet,  if  we  had  found  India  in 
possession  of  a  system  of  criminal  law  which  the  people 
regarded  with  partiality,  we  should  have  been  inclined 
rather  to  ascertain  it,  to  digest  it,  and  moderately  to 
correct  it,  than  to  propose  a  system  fundamentally  differ¬ 
ent. 

But  it  appears  to  us  that  none  of  the  systems  of  penal 
law  established  in  British  India  has  any  claim  to  our 
attention,  except  what  it  may  derive  from  its  own  intrin¬ 
sic  excellence.  All  those  systems  are  foreign.  All  were 
introduced  by  conquerors  differing  in  race,  manners,  lan¬ 
guage,  and  religion  from  the  great  mass  of  the  people. 
The  criminal  law  of  the  Hindoos  was  long  ago  super¬ 
seded,  through  the  greater  part  of  the  territories  now 
subject  to  the  Company,  by  that  of  the  Mahomedans, 
and  is  certainly  the  last  system  of  criminal  law  which  an 
enlightened  and  humane  government  would  be  disposed 
to  revive.  The  Mahomedan  criminal  law  has  in  its  turn 
been  superseded,  to  a  great  extent,  by  the  British  Regu¬ 
lations.  Indeed,  in  the  territories  subject  to  the  Presi¬ 
dency  of  Bombay,  the  criminal  law  of  the  Mahomedans, 
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as  well  as  that  of  the  Hindoos,  has  been  altogether  dis¬ 
carded,  except  in  one  particular  class  of  cases;  and  even 
in  such  cases,  it  is  not  imperative  on  the  judge  to  pay 
any  attention  to  it.  The  British  Kegulations,  having 
been  made  by  three  different  legislatures,  contain,  as 
might  be  expected,  very  different  provisions.  Thus  in 
Bengal  serious  forgeries  are  punishable  with  imprison¬ 
ment  for  a  term  double  of  the  term  fixed  for  perjury :  ^ 
in  the  Bombay  Presidency,  on  the  contrary,  perjury  is 
punishable  with  imprisonment  for  a  term  double  of  the 
term  fixed  for  the  most  aggravated  forgeries :  ^  in  the  Ma¬ 
dras  Presidency,  the  two  offences  are  exactly  on  the 
same  footing.^  In  the  Bombay  Presidency  the  escape 
of  a  convict  is  punished  with  imprisonment  for  a  term 
double  of  the  term  assigned  to  that  offence  in  the  two 
other  Presidencies;  ^  while  a  coiner  is  punished  with  lit¬ 
tle  more  than  half  the  imprisonment  assigned  to  his 
offence  in  the  other  two  Presidencies.®  In  Bengal  the 
purchasing  of  regimental  necessaries  from  soldiers  is  not 
punishable  except  at  Calcutta,  and  is  there  punishable 
with  a  fine  of  only  fifty  rupees.®  In  the  Madras  Presi¬ 
dency  it  is  punishable  with  a  fine  of  forty  rupees.”^  In 
the  Bombay  Presidency  it  is  punishable  with  imprison¬ 
ment  for  four  years.®  In  Bengal  the  vending  of  stamps 
without  a  license  is  punishable  with  a  moderate  fine ;  and 
the  purchasing  of  stamps  from  a  person  not  licensed  to 

1  Bengal  Eegnlation  XVII.  of  1817,  section  IX. 

2  Bombay  Regulation  XIV.  of  1827,  sections  XVI.  and  XVII. 

^  Madras  Regulation  VI.  of  1811,  section  III. 

^  Bombay  Regulation  XIV.  of  1827,  section  XXIV.,  and  Regrilation  V. 
of  1831,  section  I.  Bengal  Regulation  XH.  of  1818,  section  V.  clause  1. 
Madras  Regulation  VI.  of  1822,  section  V.  clause  2. 

®  Bombay  Regulation  XIV.  of  1827,  section  XVIII.  Bengal  Regu¬ 
lation  XVII.  of  1817,  section  IX.  Madras  Regulation  II.  of  1822,  sec¬ 
tion  V. 

®  Calcutta  Rule,  Ordinance  and  Regulation,  passed  21st  August,  regis¬ 
tered  13th  Nov.  1821. 

Madras  Regulation  XIV.  of  1832,  section  II.  clause  1. 

®  Bombay  Regulation  XXII.  of  1827,  section  XIX. 
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sell  them  is  not  punished  at  all.^  In  the  Madras  Presi¬ 
dency  the  vender  is  punished  with  a  short  imprisonment; 
but  there  also  the  purchaser  is  not  punished  at  all.^  In 
the  Bombay  Presidency,  both  the  vender  and  the  pur¬ 
chaser  are  liable  to  imprisonment  for  five  years,  and  to 
flogging.^ 

Thus  widely  do  the  systems  of  penal  law  now  estab¬ 
lished  in  British  India  differ  from  each  other:  nor  can 
we  recommend  any  one  of  the  three  systems  as  furnishing 
even  the  rudiments  of  a  good  code.  The  penal  law  of 
Bengal  and  of  the  Madras  Presidency  is,  in  fact,  Ma- 
homedan  law,  which  has  gradually  been  distorted  to  such 
an  extent  as  to  deprive  it  of  all  title  to  the  religious 
veneration  of  Mahomedans,  yet  which  retains  enough  of 
its  original  peculiarities  to  perplex  and  encumber  the 
administration  of  justice.  In  substance  it  now  differs  at 
least  as  widely  from  the  Mahomedan  penal  law,  as  the 
penal  law  of  England  differs  from  the  penal  law  of 
Prance.  Yet  technical  terms  and  nice  distinctions  bor¬ 
rowed  from  the  Mahomedan  law  are  still  retained.  No¬ 
thing  is  more  usual  than  for  the  courts  to  ask  the  law 
officers  what  punishment  the  Mahomedan  law  prescribes 
in  a  hypothetical  case,  and  then  to  inflict  that  punish¬ 
ment  on  a  person  who  is  not  within  that  hypothetical 
case,  and  who  by  the  Mahomedan  law  would  be  liable 
either  to  a  different  punishment,  or  to  no  punishment. 
We  by  no  means  presume  to  condemn  the  policy  which 
led  the  British  government  to  retain,  and  gradually  to 
modify,  the  system  of  criminal  jurisprudence  which  it 
found  established  in  these  provinces.  But  it  is  evident 
that  a  body  of  law  thus  formed  must,  considered  merely 
as  a  body  of  law,  be  defective  and  inconvenient. 

The  penal  law  of  the  Bombay  Presidency  is  all  con¬ 
tained  in  the  Regulations ;  and  is  almost  all  to  be  found 

1  Bengal  Regulation  X.  of  1829,  section  IX.  clause  2. 

Madras  Regulation  XIII.  of  1816,  section  X.  clause  10. 

2  Bombay  Regulation  XVIII.  of  1827,  section  IX.  clause  1. 
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in  one  extensive  Kegulation.^  The  government  of  that 
presidency  appears  to  have  been  fully  sensible  of  the 
great  advantage  which  must  arise  from  placing  the  whole 
law  in  a  written  form  before  those  who  are  to  administer 
and  those  who  are  to  obey  it;  and,  whatever  may  be  the 
imperfections  of  the  execution,  high  praise  is  due  to  the 
design.  The  course  which  we  recommend  to  the  govern¬ 
ment,  and  which  some  persons  may  perhaps  consider  as 
too  daring,  has  already  been  tried  at  Bombay,  and  has 
not  produced  any  of  those  effects  which  timid  minds  are 
disposed  to  anticipate  even  from  the  most  reasonable  and 
useful  innovations.  Throughout  a  large  territory,  in¬ 
habited  to  a  great  extent  by  a  newly  conquered  popula¬ 
tion,  all  the  ancient  systems  of  penal  law  were  at  once 
superseded  by  a  code,  and  this  without  the  smallest  sign 
of  discontent  among  the  people. 

It  would  have  given  us  great  pleasure  to  have  found 
that  code  such  as  we  could  with  propriety  have  taken  as 
the  groundwork  of  a  code  for  all  India.  But  we  regret 
to  say  that  the  penal  law  of  the  Bombay  Presidency  has 
over  the  penal  law  of  the  other  Presidencies  no  superior¬ 
ity,  except  that  of  being  digested.  In  framing  it,  the 
principles  according  to  which  crimes  ought  to  be  classi¬ 
fied  and  punishments  apportioned  have  been  less  regarded 
than  in  the  legislation  of  Bengal  and  Madras.  The 
secret  destroying  of  any  property,  though  it  may  not  be 
worth  a  single  rupee,  is  punishable  with  imprisonment 
for  five  years. ^  Unlawful  confinement,  though  it  may 
last  only  for  a  quarter  of  an  hour,  is  punishable  with 
imprisonment  for  five  years.®  Every  conspiracy  to  in¬ 
jure  or  impoverish  any  person  is  punishable  with  impri¬ 
sonment  for  ten  years ;  ^  so  that  a  man  who  engages  in 
a  design  as  atrocious  as  the  Gunpowder  Plot,  and  one 

^  Bomljay  Regulation  XIV.  of  1827. 

®  Regulation  XIV.  of  1827,  section  XLII.  clause  2. 

®  Regulation  XIV.  of  1827,  section  XXXIII.  clause  1. 

*  Regulation  XVII.  of  1828. 
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who  is  party  to  a  scheme  for  putting  off  an  unsound 
horse  on  a  purchaser,  are  classed  together,  and  are  liable 
to  exactly  the  same  punishment.  Under  this  law,  if  two 
men  concert  a  petty  theft,  and  afterwards  repent  of  their 
purpose  and  abandon  it,  each  of  them  is  liable  to  twenty 
times  the  punishment  of  the  actual  theft. ^  All  assaults 
which  cause  a  severe  shock  to  the  mental  feelings  of  the 
sufferer  are  classed  with  the  atrocious  crime  of  rape,  and 
are  liable  to  the  punishment  of  rape,  that  is,  if  the 
courts  shall  think  fit,  to  imprisonment  for  fourteen 
years. 2  The  breaking  of  the  window  of  a  house,  the 
dashing  to  pieces  a  china  cup  within  a  house,  the  riding 
over  a  field  of  grain  in  hunting,  are  classed  with  the 
crime  of  arson,  and  are  punishable,  incredible  as  it  may 
appear,  with  death.  The  following  is  the  law  on  the 
subject:  “Any  person  who  shall  wilfully  and  wrongfully 
set  fire  to  or  otherwise  damage  or  destroy  any  part  of  a 
dwelling  house  or  building  appertaining  thereto,  or  pro¬ 
perty  contained  in  a  dwelling  house,  or  building  or  enclo¬ 
sure  appertaining  thereto,  or  crops  standing  or  reaped 
in  the  field,  shall  be  liable  to  any  of  the  punishments 
specified  in  Section  III.  of  this  Regulation.”^  The  sec¬ 
tion  to  which  reference  is  made  contains  a  list  of  the 
punishments  authorized  by  the  Bombay  code,  and  at  the 
head  of  that  list  stands  “Death.” 

But  these  errors,  the  effects  probably  of  inadvertence, 
are  not,  in  our  opinion,  the  most  serious  faults  of  the 
penal  code  of  Bombay.  That  code  contains  enactments 
which  it  is  impossible  to  excuse  on  the  ground  of  inad¬ 
vertence  —  enactments  the  language  of  which  shows  that 
when  they  were  framed  their  whole  effect  was  fully  un¬ 
derstood,  and  which  appear  to  us  to  be  directly  opposed 
to  the  first  principles  of  penal  law.  One  of  the  first 
principles  of  penal  law  is  this,  that  a  person  who  merely 

^  Regulation  XIV.  of  1837,  section  XXXIX. 

2  Regulation  XIV.  of  1827,  section  XXIX.  clause  1. 

®  Regulation  XIV.  of  1827,  section  XLII.  clause  1. 
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conceals  a  crime  after  it  has  been  committed  ought  not 
to  be  punished  as  if  he  had  himself  committed  it.  By 
the  Bombay  code,  the  concealment  after  the  fact  of 
murder  is  punishable  as  murder;  the  concealment  after 
the  fact  of  gang-robbery  is  punishable  as  gang-robbery ;  ^ 
—  and  this,  though  the  concealment  after  the  fact  of  the 
most  cruel  mutilations,  and  of  the  most  atrocious  robber¬ 
ies  committed  by  not  more  than  four  persons,  is  not  pun¬ 
ished  at  all. 

If  there  be  any  distinction  which  more  than  any  other 
it  behooves  the  legislator  to  bear  constantly  in  mind,  it 
is  the  distinction  between  harm  voluntarily  caused  and 
harm  involuntarily  caused.  Negligence,  indeed,  often 
causes  mischief,  and  often  deserves  punishment.  But  to 
punish  a  man  whose  negligence  has  produced  some  evil 
which  he  never  contemplated,  as  if  he  had  produced  the 
same  evil  knowingly  and  with  deliberate  malice,  is  a 
course  which,  as  far  as  we  are  aware,  no  jurist  has  ever 
recommended  in  theory,  and  which  we  are  confident  that 
no  society  would  tolerate  in  practice.  It  is,  however, 
provided  by  the  Bombay  code  that  the  “unintentional 
commission  of  any  act  punishable  by  that  code  shall  be 
punished  according  to  the  court’s  judgment  of  the  cul¬ 
pable  disregard  of  injury  to  others  evinced  by  the  person 
committing  the  said  act,  but  the  punishment  for  such 
unintentional  commission  shall  not  exceed  that  prescribed 
for  the  offence  committed.”^ 

We  have  said  enough  to  show  that  it  is  owing  not  at 
all  to  the  law,  but  solely  to  the  discretion  and  humanity 
of  the  judges,  that  great  cruelty  and  injustice  is  not  daily 
perpetrated  in  the  Criminal  Courts  of  the  Bombay  Presi¬ 
dency. 

Many  important  classes  of  offences  are  altogether  un¬ 
noticed  by  the  Bombay  code ;  and  this  omission  appears 
to  us  to  be  very  ill  supplied  by  one  sweeping  clause, 

1  Regulation  XIV.  of  1827,  section  I.  clause  1. 

2  Regulation  XIV.  of  1827,  section  I.  clause  3. 
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which  arms  the  courts  with  almost  unlimited  power  to 
punish  as  they  think  fit  offences  against  morality,  or 
against  the  peace  and  good  order  of  society,  if  those 
offences  are  penal  by  the  religious  law  of  the  offender.^ 
This  clause  does  not  apply  to  people  who  profess  a  reli¬ 
gion  with  which  a  system  of  penal  jurisprudence  is  not 
inseparably  connected. '  And  from  this  state  of  the  law 
some  singular  consequences  follow.  For  example,  a  Ma- 
homedan  is  punishable  for  adultery:  a  Christian  is  at 
liberty  to  commit  adultery  with  impunity. 

Such  is  the  state  of  the  penal  law  in  the  Mofussil.  In 
the  meantime  the  population  which  lives  within  the  local 
jurisdiction  of  the  courts  established  by  the  Royal  Char¬ 
ters  is  subject  to  the  English  Criminal  Law,  that  is  to 
say,  to  a  very  artificial  and  complicated  system,  —  to  a 
foreign  system,  —  to  a  system  which  was  framed  without 
the  smallest  reference  to  India,  —  to  a  system  which  even 
in  the  country  for  which  it  was  framed  is  generally  con¬ 
sidered  as  requiring  extensive  reform,  —  to  a  system 
finally  which  has  just  been  pronounced  by  a  Commission 
composed  of  able  and  learned  English  lawyers  to  be  so 
defective  that  it  can  be  reformed  only  by  being  entirely 
taken  to  pieces  and  reconstructed. ^ 

Under  these  circumstances  we  have  not  thought  it 
desirable  to  take  as  the  groundwork  of  the  code  any  of 
the  systems  of  law  now  in  force  in  any  part  of  India. 
We  have,  indeed,  to  the  best  of  our  ability,  compared 
the  code  with  all  those  systems,  and  we  have  taken  sug¬ 
gestions  from  all;  but  we  have  not  adopted  a  single  pro¬ 
vision  merely  because  it  formed  a  part  of  any  of  those 
systems.  We  have  also  compared  our  work  with  the 
most  celebrated  systems  of  Western  jurisprudence,  as  far 
as  the  very  scanty  means  of  information  which  were  ac¬ 
cessible  to  us  in  this  country  enabled  us  to  do  so.  We 

^  Regulation  XIV.  of  1827,  section  I.  clause  1. 

^  Letter  to  Lord  John  Russell  from  the  Commissioners  appointed  to 
inquire  into  the  state  of  the  Criminal  Law  dated  19th  January,  1837. 
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have  derived  much  valuable  assistance  from  the  French 
code,  and  from  the  decisions  of  the  French  courts  of 
justice  on  questions  touching  the  construction  of  that 
code.  We  have  derived  assistance  still  more  valuable 
from  the  code  of  Louisiana,  prepared  by  the  late  Mr. 
Livingston.  We  are  the  more  desirous  to  acknowledge 
our  obligations  to  that  eminent  jurist,  because  we  have 
found  ourselves  under  the  necessity  of  combating  his 
opinions  on  some  important  questions. 

The  reasons  for  those  provisions  which  appear  to  us 
to  require  explanation  or  defence  will  be  found  appended 
to  the  Code  in  the  form  of  Notes.  Should  your  Lord- 
ship  in  Council  wish  for  fuller  information  as  to  the 
considerations  by  which  we  have  been  guided  in  framing 
any  part  of  the  law,  we  shall  be  ready  to  afford  it. 

One  peculiarity  in  the  manner  in  which  this  code  is 
framed  will  immediately  strike  your  Lordship  in  Council, 
—  we  mean  the  copious  use  of  illustrations.  These  illus¬ 
trations  will,  we  trust,  greatly  facilitate  the  understand¬ 
ing  of  the  law,  and  will  at  the  same  time  often  serve  as 
a  defence  of  the  law.  In  our  definitions  we  have  repeat¬ 
edly  found  ourselves  under  the  necessity  of  sacrificing 
neatness  and  perspicuity  to  precision,  and  of  using  harsh 
expressions  because  we  could  find  no  other  expressions 
which  would  convey  our  whole  meaning,  and  no  more 
than  our  whole  meaning.  Such  definitions  standing  by 
themselves  might  repel  and  perplex  the  reader,  and  would 
perhaps  be  fully  comprehended  only  by  a  few  students 
after  long  application.  Yet  such  definitions  are  found, 
and  must  be  found,  in  every  system  of  law  which  aims 
at  accuracy.  A  legislator  may,  if  he  thinks  fit,  avoid 
such  definitions,  and  by  avoiding  them  he  will  give  a 
smoother  and  more  attractive  appearance  to  his  work¬ 
manship  ;  but  in  that  case  he  flinches  from  a  duty  which 
he  ought  to  perform,  and  which  somebody  must  perform. 
If  this  necessary  but  most  disagreeable  work  be  not  per¬ 
formed  by  the  lawgiver  once  for  aU,  it  must  be  con- 
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stantly  performed  in  a  rude  and  imperfect  manner  by 
every  judge  in  the  empire,  and  will  probably  be  per¬ 
formed  by  no  two  judges  in  the  same  way.  We  have 
therefore  thought  it  right  not  to  shrink  from  the  task  of 
framing  these  unpleasing  but  indispensable  parts  of  a 
code.  And  we  hope  that  when  each  of  these  definitions 
is  followed  by  a  collection  of  cases  falling  under  it,  and 
of  cases  which,  though  at  first  sight  they  appear  to  fall 
under  it,  do  not  really  fall  under  it,  the  definition  and 
the  reasons  which  led  to  the  adoption  of  it  will  be  readily 
understood.  The  illustrations  will  lead  the  mind  of  the 
student  through  the  same  steps  by  which  the  minds  of 
those  who  framed  the  law  proceeded,  and  may  sometimes 
show  him  that  a  phrase  which  may  have  struck  him  as 
uncouth,  or  a  distinction  which  he  may  have  thought  idle, 
was  deliberately  adopted  for  the  purpose  of  including  or 
excluding  a  large  class  of  important  cases.  In  the  study 
of  geometry  it  is  constantly  found  that  a  theorem  which, 
read  by  itself,  conveyed  no  distinct  meaning  to  the  mind, 
becomes  perfectly  clear  as  soon  as  the  reader  casts  his 
eye  over  the  statement  of  the  individual  case  taken  for 
the  purpose  of  demonstration.  Our  illustrations,  we 
trust,  will  in  a  similar  manner  facilitate  the  study  of  the 
law. 

There  are  two  things  which  a  legislator  should  always 
have  in  view  while  he  is  framing  laws :  the  one  is,  that 
they  should  be  as  far  as  possible  precise;  the  other,  that 
they  should  be  easily  understood.  To  unite  precision 
and  simplicity  in  definitions  intended  to  include  large 
classes  of  things,  and  to  exclude  others  very  similar  to 
many  of  those  which  are  included,  will  often  be  utterly 
impossible.  Under  such  circumstances  it  is  not  easy  to 
say  what  is  the  best  course.  That  a  law,  and  especially 
a  penal  law,  should  be  drawn  in  words  which  convey  no 
meaning  to  the  people  who  are  to  obey  it  is  an  evil.  On 
the  other  hand,  a  loosely  worded  law  is  no  law,  and  to 
whatever  extent  a  legislature  uses  vague  expressions,  to 


2i6 


INDIAN  PENAL  CODE 


that  extent  it  abdicates  its  functions,  and  resigns  the 
power  of  making  law  to  the  courts  of  justice. 

On  the  whole,  we  are  inclined  to  think  that  the  best 
course  is  that  which  we  have  adopted.  We  have,  in 
framing  our  definitions,  thought  principally  of  making 
them  precise,  and  have  not  shrunk  from  rugged  or  intri¬ 
cate  phraseology  when  such  phraseology  appeared  to  us 
to  be  necessary  to  precision.  If  it  appeared  to  us  that 
our  language  was  likely  to  perplex  an  ordinary  reader, 
we  added  as  many  illustrations  as  we  thought  necessary 
for  the  purpose  of  explaining  it.  The  definitions  and 
enacting  clauses  contain  the  whole  law.  The  illustrations 
make  nothing  law  which  would  not  be  law  without  them. 
They  only  exhibit  the  law  in  full  action,  and  show  what 
its  effects  will  be  on  the  events  of  common  life. 

Thus  the  code  will  be  at  once  a  statute  book  and  a 
collection  of  decided  cases.  The  decided  cases  in  the 
code  will  differ  from  the  decided  cases  in  the  English  law 
books  in  two  most  important  points.  In  the  first  place, 
our  illustrations  are  never  intended  to  supply  any  omis¬ 
sion  in  the  written  law,  nor  do  they  ever,  in  our  opinion, 
put  a  strain  on  the  written  law.  They  are  merely  in¬ 
stances  of  the  practical  application  of  the  written  law  to 
the  affairs  of  mankind.  Secondly,  they  are  cases  decided 
not  by  the  judges  but  by  the  legislature,  by  those  who 
make  the  law,  and  who  must  know  more  certainly  than 
any  judge  can  know  what  the  law  is  which  they  mean  to 
make. 

The  power  of  construing  the  law  in  cases  in  which 
there  is  any  real  reason  to  doubt  what  the  law  is  amounts 
to  the  power  of  making  the  law.  On  this  ground  the 
Roman  jurists  maintained  that  the  office  of  interpreting 
the  law  in  doubtful  matters  necessarily  belonged  to  the 
legislature.  The  contrary  opinion  was  censured  by  them 
with  great  force  of  reason,  though  in  language  perhaps 
too  bitter  and  sarcastic  for  the  gravity  of  a  code.  “  Eorum 
vanam  subtilitatem  tarn  risimus  quam  corrigendam  esse 
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censuimus.  Si  enim  in  praesenti  leges  condere  soli  im- 
peratori  coneessum  est,  et  leges  interpretari  solo  dignum 
imperio  esse  oportet.  Quis  legum  senigmata  solvere  et 
omnibus  aperire  idoneus  esse  videbitur  nisi  is  cui  legis- 
latorem  esse  coneessum  est?  Explosis  itaque  bis  ridicu- 
losis  ambiguitatibus  tarn  conditor  quam  interpres  legum 
solus  imperator  juste  existimabitur.”  ^ 

The  decisions  on  particular  cases  which  we  have  an¬ 
nexed  to  the  provisions  of  the  code  resemble  the  imperial 
rescripts  in  this,  that  they  proceed  from  the  same  author¬ 
ity  from  which  the  provisions  themselves  proceed.  They 
differ  from  the  imperial  rescripts  in  this  most  important 
circumstance,  that  they  are  not  made  ex  post  facto^  that 
they  cannot  therefore  be  made  to  serve  any  particular 
turn,  that  the  persons  condemned  or  absolved  by  them 
are  purely  imaginary  persons,  and  that,  therefore,  what¬ 
ever  may  be  thought  of  the  wisdom  of  any  judgment 
which  we  have  passed,  there  can  be  no  doubt  of  its  im¬ 
partiality. 

The  publication  of  this  collection  of  cases  decided 
legislative  authority  will,  we  hope,  greatly  limit  the 
power  which  the  courts  of  justice  possess  of  putting 
their  own  sense  on  the  laws.  But  we  are  sensible  that 
neither  this  collection  nor  any  other  can  be  sufficiently 
extensive  to  settle  every  question  which  may  be  raised  as 
to  the  construction  of  the  code.  Such  questions  will 
certainly  arise,  and,  unless  proper  precautions  be  taken, 
the  decisions  on  such  questions  will  accumulate  till  they 
form  a  body  of  law  of  far  greater  bulk  than  that  which 
has  been  adopted  by  the  legislature.  Nor  is  this  the 
worst.  While  the  judicial  system  of  British  India  con¬ 
tinues  to  be  what  it  now  is,  these  decisions  will  render 
the  law  not  only  bulky,  but  uncertain  and  contradictory. 
There  are  at  present  eight  chief  courts  subject  to  the 
legislative  power  of  your  Lordship  in  Council,  four  es¬ 
tablished  by  Royal  Charter,  and  four  which  derive  their 

^  God.  Just.,  Lib.  I.,  Tit.  XIY.  12. 
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authority  from  the  Company.  Every  one  of  these  tribu¬ 
nals  is  perfectly  independent  of  the  others.  Every  one 
of  them  is  at  liberty  to  put  its  own  construction  on  the 
law;  and  it  is  not  to  be  expected  that  they  will  always 
adopt  the  same  construction.  Under  so  inconvenient  a 
system  there  will  inevitably  be,  in  the  course  of  a  few 
years,  a  large  collection  of  decisions  diametrically  opposed 
to  each  other,  and  all  of  equal  authority. 

How  the  powers  and  mutual  relations  of  these  courts 
may  be  placed  on  a  better  footing,  and  whether  it  be 
possible  or  desirable  to  have  in  India  a  single  tribunal 
empowered  to  expound  the  code  in  the  last  resort,  are 
questions  which  must  shortly  engage  the  attention  of  the 
Law  Commission.  But  whether  the  present  judicial  or¬ 
ganization  be  retained  or  not,  it  is  most  desirable  that 
measures  should  be  taken  to  prevent  the  written  law 
from  being  overlaid  by  an  immense  weight  of  comments 
and  decisions.  We  conceive  that  it  is  proper  for  us,  at 
the  time  at  which  we  lay  before  your  Lordship  in  Council 
the  first  part  of  the  Indian  code,  to  offer  such  suggestions 
as  have  occurred  to  us  on  this  important  subject. 

We  do  not  think  it  desirable  that  the  Indian  legisla¬ 
ture  should,  like  the  Eoman  emperors,  decide  doubtful 
points  of  law  which  have  actually  been  mooted  in  cases 
pending  before  the  tribunals.  In  criminal  cases,  with 
which  we  are  now  more  immediately  concerned,  we  think 
that  the  accused  party  ought  always  to  have  the  advan¬ 
tage  of  a  doubt  on  a  point  of  law,  if  that  doubt  be  enter¬ 
tained  after  mature  consideration  by  the  highest  judicial 
authority,  as  well  as  of  a  doubt  on  a  matter  of  fact.  In 
civil  suits  which  are  actually  pending,  we  think  it  on  the 
whole  desirable  to  leave  to  the  courts  the  office  of  decid¬ 
ing  doubtful  questions  of  law  which  have  actually  arisen 
in  the  course  of  litigation.  But  every  case  in  which  the 
construction  put  by  a  judge  on  any  part  of  the  code  is 
set  aside  by  any  of  those  tribunals  from  which  at  present 
there  is  no  appeal  in  India,  and  every  case  in  which  there 
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is  a  difference  of  opinion  in  a  court  composed  of  several 
judges  as  to  the  construction  of  any  part  of  the  code, 
ought  to  be  forthwith  reported  to  the  legislature.  Every 
judge  of  every  rank  whose  duty  it  is  to  administer  the 
law  as  contained  in  the  code  should  be  enjoined  to  report 
to  his  official  superiors  every  doubt  which  he  may  enter¬ 
tain  as  to  any  question  of  construction  which  may  have 
arisen  in  his  court.  Of  these  doubts,  all  which  are  not 
obviously  unreasonable,  ought  to  be  periodically  reported 
by  the  highest  judicial  authorities  to  the  legislature. 
All  the  questions  thus  reported  to  the  government  might 
with  advantage  be  referred  for  examination  to  the  Law 
Commission,  if  that  Commission  should  be  a  permanent 
body.  In  some  cases  it  will  be  found  that  the  law  is 
already  sufficiently  clear,  and  that  any  misconstruction 
which  may  have  taken  place  is  to  be  attributed  to  weak¬ 
ness,  carelessness,  wrongheadedness,  or  corruption  on  the 
part  of  an  individual,  and  is  not  likely  to  occur  again. 
In  such  cases  it  will  be  unnecessary  to  make  any  change 
in  the  code.  Sometimes  it  will  be  found  that  a  case  has 
arisen  respecting  which  the  code  is  silent.  In  such  a 
case  it  will  be  proper  to  supply  the  omission.  Some¬ 
times  it  may  be  found  that  the  code  is  inconsistent  with 
itself.  If  so,  the  inconsistency  ought  to  be  removed. 
Sometimes  it  will  be  found  that  the  words  of  the  law  are 
not  sufficiently  precise.  In  such  a  case  it  will  be  proper 
to  substitute  others.  Sometimes  it  will  be  found  that 
the  language  of  the  law,  though  it  is  as  precise  as  the 
subject  admits,  is  not  so  clear  that  a  person  of  ordinary 
intelligence  can  see  its  whole  meaning.  In  these  cases 
it  will  generally  be  expedient  to  add  illustrations,  such 
as  may  distinctly  show  in  what  sense  the  legislature  in¬ 
tends  the  law  to  be  understood,  and  may  render  it  impos¬ 
sible  that  the  same  question,  or  any  similar  question, 
should  ever  again  occasion  difference  of  opinion.  In  this 
manner  every  successive  edition  of  the  code  will  solve  all 
the  important  questions  as  to  the  construction  of  the  code 


220 


INDIAN  PENAL  CODE 


which  have  arisen  since  the  appearance  of  the  edition 
immediately  preceding.  Important  questions,  particu¬ 
larly  questions  about  which  courts  of  the  highest  rank 
have  pronounced  opposite  decisions,  ought  to  be  settled 
without  delay ;  and  no  point  of  law  ought  to  continue  to 
be  a  doubtful  point  more  than  three  or  four  years  after 
it  has  been  mooted  in  a  court  of  justice.  An  addition 
of  a  very  few  pages  to  the  code  will  stand  in  the  place  of 
several  volumes  of  reports,  and  will  be  of  far  more  value 
than  such  reports,  inasmuch  as  the  additions  to  the  code 
will  proceed  from  the  legislature,  and  will  be  of  unques¬ 
tionable  authority ;  whereas  the  reports  would  only  give 
the  opinions  of  the  judges,  which  other  judges  might 
venture  to  set  aside. 

It  appears  to  us  also  highly  desirable  that,  if  the  code 
shall  be  adopted,  all  those  penal  laws  which  the  Indian 
legislature  may  from  time  to  time  find  it  necessary  to 
pass  should  be  framed  in  such  a  manner  as  to  fit  into  the 
code.  Their  language  ought  to  be  that  of  the  code.  No 
word  ought  to  be  used  in  any  other  sense  than  that  in 
which  it  is  used  in  the  code.  The  very  part  of  the  code 
in  which  the  new  law  is  to  be  inserted  ought  to  be  indi¬ 
cated.  If  the  new  law  rescinds  or  modifies  any  provision 
of  the  code,  that  provision  ought  to  be  indicated.  In 
fact,  the  new  law  ought,  from  the  day  on  which  it  is 
passed,  to  be  part  of  the  code,  and  to  affect  all  the  other 
provisions  of  the  code,  and  to  be  affected  by  them  as  if 
it  were  actually  a  clause  of  the  original  code.  In  the 
next  edition  of  the  code,  the  new  law  ought  to  appear  in 
its  proper  place. 

For  reasons  which  have  been  fully  stated  to  your  Lord- 
ship  in  Council  in  another  communication,  we  have  not 
inserted  in  the  code  any  clause  declaring  to  what  places 
and  to  what  classes  of  persons  it  shall  apply. 

Your  Lordship  in  Council  will  see  that  we  have  not 
proposed  to  except  from  the  operation  of  this  code  any 
of  the  ancient  sovereign  houses  of  India  residing  within 
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the  Company’s  territories.  Whether  any  such  exception 
ought  to  be  made  is  a  question  which,  without  a  more 
accurate  knowledge  than  we  possess  of  existing  treaties, 
of  the  sense  in  which  those  treaties  have  been  understood, 
of  the  history  of  negotiations,  of  the  temper  and  of  the 
power  of  particular  families,  and  of  the  feeling  of  the' 
body  of  the  people  towards  those  families,  we  could  not 
venture  to  decide.  We  will  only  beg  permission  most 
respectfully  to  observe  that  every  such  exception  is  an 
evil ;  that  it  is  an  evil  that  any  man  should  be  above  the 
law;  that  it  is  a  still  greater  evil  that  the  public  should 
be  taught  to  regard  as  a  high  and  enviable  distinction 
the  privilege  of  being  above  the  law;  that  the  longer 
such  privileges  are  suffered  to  last,  the  more  difficult  it 
is  to  take  them  away;  that  there  can  scarcely  ever  be 
a  fairer  opportunity  for  taking  them  away  than  at  the 
time  when  the  government  promulgates  a  new  code  bind¬ 
ing  alike  on  persons  of  different  races  and  religions ;  and 
that  we  greatly  doubt  whether  any  consideration,  except 
that  of  public  faith  solemnly  pledged,  deserves  to  be 
weighed  against  the  advantages  of  equal  justice. 

The  peculiar  state  of  public  feeling  in  this  country 
may  render  it  advisable  to  frame  the  law  of  procedure  in 
such  a  manner  that  families  of  high  rank  may  be  dis¬ 
pensed,  as  far  as  possible,  from  the  necessity  of  perform¬ 
ing  acts  which  are  here  regarded,  however  unreasonably, 
as  humiliating.  But  though  it  may  be  proper  to  make 
wide  distinctions  as  respects  form,  there  ought  in  our 
opinion  to  be,  as  respects  substance,  no  distinctions  ex¬ 
cept  those  which  the  government  is  bound  by  express 
-engagements  to  make.  That  a  man  of  rank  should  be 
examined  with  particular  ceremonies  or  in  a  particular 
place  may,  in  the  present  state  of  Indian  society,  be 
highly  expedient.  But  that  a  man  of  any  rank  should 
be  allowed  to  commit  crimes  with  impunity  must  in  every 
state  of  society  be  most  pernicious. 

The  provisions  of  the  code  will  be  applicable  to  offences 
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committed  by  soldiers,  as  well  as  to  offences  committed 
by  other  members  of  the  community.  But  for  those 
purely  military  offences  which  soldiers  only  can  commit, 
we  have  made  no  provision.  It  appears  to  us  desirable 
that  this  part  of  the  law  should  be  taken  up  separately, 
and  we  have  been  given  to  understand  that  your  Lord- 
ship  in  Council  has  determined  that  it  shall  be  so  taken 
up.  But  we  have,  as  your  Lordship  in  Council  will 
perceive,  made  provision  for  punishing  persons  who,  not 
being  themselves  subject  to  martial  law,  abet  soldiers  in 
the  breach  of  military  discipline. 

Your  Lordship  in  Council  will  observe  that  in  many 
parts  of  the  penal  code  we  have  referred  to  the  code  of 
procedure,  which  as  yet  is  not  in  existence ;  and  hence  it 
may  possibly  be  supposed  to  be  our  opinion  that,  till  the 
code  of  procedure  is  framed,  the  penal  code  cannot  come 
into  operation.  Such,  however,  is  not  our  meaning. 
We  conceive  that  almost  the  whole  of  the  penal  code, 
such  as  we  now  lay  it  before  your  Lordship,  might  be 
made  law,  at  least  in  the  Mofussil,  without  any  consider¬ 
able  change  in  the  existing  rules  of  procedure.  Should 
your  Lordship  in  Council  agree  with  us  in  this  opinion, 
we  shall  be  prepared  to  suggest  those  changes  which  it 
would  be  necessary  immediately  to  make. 

In  conclusion,  we  beg  respectfully  to  suggest  that,  if 
your  Lordship  in  Council  is  disposed  to  adopt  the  code 
which  we  have  framed,  it  is  most  desirable  that  the  na¬ 
tive  population  should,  with  as  little  delay  as  possible, 
be  furnished  with  good  versions  of  it  in  their  own  lan¬ 
guages.  Such  versions,  in  our  opinion,  can  be  produced 
only  by  the  combined  labors  of  enlightened  Europeans 
and  natives;  and  it  is  not  probable  that  men  competent 
to  execute  all  the  translations  which  will  be  required 
•  would  be  found  in  any  single  province  of  India.  We 
are  sensible  that  the  difficulty  of  procuring  good  transla¬ 
tions  will  be  great;  but  we  believe  that  the  means  at  the 
disposal  of  your  Lordship  in  Council  are  sufficient  to 
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overcome  every  difficulty;  and  we  are  confident  that  your 
Lordsliip  in  Council  will  not  grudge  anything  that  may 
be  necessary  for  the  purpose  of  enabling  the  people  who 
are  placed  under  your  care  to  know  what  that  law  is 
according  to  which  they  are  required  to  live. 

We  have  the  honor  to  be, 

My  Lord, 

Your  Lordship’s  most  obedient  humble  Servants, 

T.  B.  Macaulay, 

J.  M.  Macleod, 

G.  W,  Anderson, 

F.  Millett. 


Indian  Law  Commission, 
October  14, 1837. 


NOTES 

NOTE  (A) 

ON  THE  CHAPTER  OF  PUNISHMENTS 

First  among  the  punishments  provided  for  offences 
by  this  code  stands  death.  No  argument  that  has  been 
brought  to  our  notice  has  satisfied  us  that  it  would  be 
desirable  wholly  to  dispense  with  this  punishment.  But 
we  are  convinced  that  it  ought  to  be  very  sparingly  in¬ 
flicted,  and  we  propose  to  employ  it  only  in  cases  where 
either  murder  or  the  highest  offence  against  the  state 
has  been  committed. 

W  e  are  not  apprehensive  that  we  shall  be  thought  by 
many  persons  to  have  resorted  too  frequently  to  capital 
punishment;  but  we  think  it  probable  that  many,  even 
of  those  who  condemn  the  English  statute  book  as  san¬ 
guinary,  may  think  that  our  code  errs  on  the  other  side. 
They  may  be  of  opinion  that  gang-robbery,  the  cruel 
mutilation  of  the  person,  and  possibly  rape,  ought  to  be 
punished  with  death.  These  are  doubtless  offences  which, 
if  we  looked  only  at  their  enormity,  at  the  evil  which 
they  produce,  at  the  terror  which  they  spread  through 
society,  at  the  depravity  which  they  indicate,  we  might 
be  inclined  to  punish  capitally.  But  atrocious  as  they 
are,  they  cannot,  as  it  appears  to  us,  be  placed  in  the 
same  class  with  murder.  To  the  great  majority  of  man¬ 
kind  nothing  is  so  dear  as  life.  And  we  are  of  opinion 
that  to  put  robbers,  ravishers,  and  mutilators  on  the 
same  footing  with  murderers,  is  an  arrangement  which 
diminishes  the  security  of  life. 

There  is  in  practice  a  close  connection  between  murder 
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and  most  of  those  offences  which  come  nearest  to  murder 
in  enormity.  Those  offences  are  almost  always  commit¬ 
ted  under  such  circumstances  that  the  offender  has  it  in 
his  power  to  add  murder  to  his  guilt.  They  are  often 
comihitted  under  such  circumstances  that  the  offender 
has  a  temptation  to  add  murder  to  his  guilt.  The  same 
opportunities,  the  same  superiority  of  force,  which  ena¬ 
bled  a  man  to  rob,  to  mangle,  or  to  ravish,  will  enable  him 
to  go  further,  and  to  dispatch  his  victim.  As  he  has 
almost  always  the  power  to  murder,  he  will  often  have 
a  strong  motive  to  murder,  inasmuch  as  by  murder  he 
may  often  hope  to  remove  the  only  witness  of  the  crime 
which  he  has  already  committed.  If  the  punishment  of 
the  crime  which  he  has  already  committed  be  exactly  the 
same  with  the  punishment  of  murder,  he  will  have  no 
restraining  motive.  A  law  which  imprisons  for  rape 
and  robbery,  and  hangs  for  murder,  holds  out  to  ravish- 
ers  and  robbers  a  strong  inducement  to  spare  the  lives 
of  those  whom  they  have  injured.  A  law  which  hangs 
for  rape  and  robbery,  and  which  only  hangs  for  murder, 
holds  out,  indeed,  if  it  be  rigorously  carried  into  effect,  a 
strong  motive  to  deter  men  from  rape  and  robbery,  but  as 
soon  as  a  man  has  ravished  or  robbed,  it  holds  out  to  him 
a  strong  motive  to  follow  up  his  crime  with  a  murder. 

If  murder  were  punished  with  something  more  than 
simple  death;  if  the  murderer  were  broken  on  the  wheel 
or  burned  alive,  there  would  not  be  the  same  objection 
to  punishing  with  death  those  crimes  which  in  atrocity 
approach  nearest  to  murder.  But  such  a  system  would 
be  open  to  other  objections  so  obvious  that  it  is  unneces¬ 
sary  to  point  them  out.  The  highest  punishment  which 
we  propose  is  the  simple  privation  of  life ;  and  the  high¬ 
est  punishment,  be  it  what  it  may,  ought  not,  for  the 
reason  which  we  have  given,  to  be  assigned  to  any  crime 
against  the  person  which  stops  short  of  murder.  And 
it  is  hardly  necessary  to  point  out  to  his  Lordship  in. 
Council  how  great  a  shock  would  be  given  to  public  feel- 
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ing  if,  while  we  propose  to  exempt  from  the  punishment 
of  death  the  most  atrocious  personal  outrages  which 
stopped  short  of  murder,  we  were  to  inflict  that  punish¬ 
ment  even  in  the  worst  cases  of  theft,  cheating,  or  mis¬ 
chief. 

It  will  be  seen  that,  throughout  the  code,  wherever  we 
have  made  any  offence  punishable  by  transportation,  we 
have  provided  that  the  transportation  shall  be  for  life. 
The  consideration  which  has  chiefly  determined  us  to 
retain  that  mode  of  punishment  is  our  persuasion  that  it 
is  regarded  by  the  natives  of  India,  particularly  by  those 
who  live  at  a  distance  from  the  sea,  with  peculiar  fear. 
The  pain  which  is  caused  by  punishment  is  unmixed  evil. 
It  is  by  the  terror  which  it  inspires  that  it  produces  good ; 
and  perhaps  no  punishment  inspires  so  much  terror  in 
proportion  to  the  actual  pain  which  it  causes  as  the  pun¬ 
ishment  of  transportation  in  this  country.  Prolonged 
imprisonment  may  be  more  painful  in  the  actual  endur¬ 
ance;  but  it  is  not  so  much  dreaded  beforehand;  nor 
does  a  sentence  of  imprisonment  strike  either  the  offender 
or  the  bystanders  with  so  much  horror  as  a  sentence  of 
exile  beyond  what  they  call  the  Black  Water.  This 
feeling,  we  believe,  arises  chiefly  from  the  mystery  which 
overhangs  the  fate  of  the  transported  convict.  The  sepa¬ 
ration  resembles  that  which  takes  place  at  the  moment 
of  death.  The  criminal  is  taken  forever  from  the  society 
of  all  who  are  acquainted  with  him,  and  conveyed  by 
means  of  which  the  natives  have  but  an  indistinct  notion 
over  an  element  which  they  regard  with  extreme  awe,  to 
a  distant  country  of  which  they  know  nothing,  and  from 
which  he  is  never  to  return..  It  is  natural  that  his  fate 
should  impress  them  with  a  deep  feeling  of  terror.  It 
is  on  this  feeling  that  the  efficacy  of  the  punishment 
depends,  and  this  feeling  would  be  greatly  weakened  if 
transported  convicts  should  frequently  return,  after  an 
exile  of  seven  or  fourteen  years,  to  the  scene  of  their 
offences,  and  to  the  society  of  their  former  friends. 
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We  may  observe  that  the  rule  wbich  we  propose  to  lay 
down  is  already  in  force  in  almost  every  part  of  British 
India.  The  courts  established  by  the  Koyal  Charters 
and  Courts  Martial  are  at  present  the  only  courts  which 
sentence  offenders  to  transportation  for  any  term  short 
of  life.  In  the  case  of  European  offenders  who  are 
condemned  to  long  terms  of  imprisonment,  we  allow  the 
government  to  commute  imprisonment  for  transportation 
not  perpetual.  But  in  that  case  we  are  of  opinion  that 
in  general  the  transported  criminal  ought  not,  after  the 
expiration  of  the  term  for  which  he  is  transported,  to  be 
allowed  to  return  to  India.  This  rule  and  the  reasons 
for  it  will  be  considered  hereafter. 

Of  imprisonment  we  propose  to  institute  two  grades, 
rigorous  imprisonment  and  simple  imprisonment.  But 
we  do  not  think  the  penal  code  the  proper  place  for  de¬ 
scribing  with  minuteness  the  nature  of  either  kind  of 
punishment. 

We  entertain  a  confident  hope  that  it  will  shortly  be 
found  practicable  greatly  to  reduce  the  terms  of  impri¬ 
sonment  which  we  propose.  Where  a  good  system  of 
prison  discipline  exists,  where  the  criminal,  without  be¬ 
ing  subject  to  any  cruel  severities,  is  strictly  restrained, 
regularly  employed  in  labor  not  of  an  attractive  kind, 
and  deprived  of  every  indulgence  not  necessary  to  his 
health,  a  year’s  confinement  will  generally  prove  as  effica¬ 
cious  as  confinement  for  two  years  in  a  jail  where  the 
superintendence  is  lax,  where  the  work  exacted  is  light, 
and  where  the  convicts  find  means  of  enjoying  as  many 
luxuries  as  if  they  were  at  liberty.  As  the  intensity  of 
the  punishment  is  increased,  its  length  may  safely  be 
diminished.  As  members  of  the  committee  which  is  now 
employed  in  investigating  the  system  followed  in  the  jails 
of  this  country,  we  have  had  access  to  information  which 
enables  us  to  say  with  confidence  that,  in  this  department 
of  the  administration,  extensive  reforms  are  greatly  ‘ 
needed,  and  may  easily  be  made.  The  researches  of 
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that  committee  will,  we  hope,  enable  the  Law  Commis¬ 
sion  hereafter  to  prepare  such  a  code  of  prison  discipline 
as,  without  shocking  the  humane  feelings  of  the  commu¬ 
nity,  may  yet  be  a  terror  to  the  most  hardened  wrong¬ 
doers.  Whenever  such  a  code  shall  come  into  operation, 
we  conceive  that  it  will  be  advisable  greatly  to  shorten 
many  of  the  terms  of  imprisonment  which  we  have  pro¬ 
posed. 

It  will  be  seen  that  we  have  given  to  the  government 
a  power  of  commuting  sentences  in  certain  cases  without 
the  consent  of  the  offender.  Some  of  the  rules  which  we 
have  laid  down  on  this  subject  will  be  universally  allowed 
to  be  proper.  It  is  evidently  fit  that  the  government 
should  be  empowered  to  commute  the  sentence  of  death 
for  any  other  punishment  provided  by  the  code.  It 
seems  to  us  also  very  desirable  that  the  government 
should  have  the  power  of  commuting  perpetual  transpor¬ 
tation  for  perpetual  imprisonment.  Many  circumstances 
of  which  the  executive  authorities  ought  to  be  accurately 
informed,  but  which  must  often  be  unknown  to  the  ablest 
judge,  may,  at  particular  times,  render  it  highly  incon¬ 
venient  to  carry  a  sentence  of  transportation  into  effect. 
The  state  of  those  remote  provinces  of  the  empire  in 
which  convict  settlements  are  established,  and  the  way  in 
which  the  interest  of  those  provinces  may  be  affected  by 
any  addition  to  the  convict  population,  are  matters  which 
lie  altogether  out  of  the  cognizance  of  the  tribunals  by 
which  those  sentences  are  passed,  and  which  the  govern¬ 
ment  only  is  competent  to  decide. 

The  provisions  contained  in  clauses  43  and  44  are  more 
likely  to  cause  difference  of  opinion.  We  are  satisfied 
that  both  humanity  and  policy  require  that  those  provi¬ 
sions,  or  provisions  very  similar  to  them,  should  be 
adopted. 

The  physical  difference  which  exists  between  the  Eu¬ 
ropean  and  the  native  of  India  renders  it  impossible 
to  subject  them  to  the  same  system  of  prison  discipline. 
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It  is  most  desirable,  indeed,  that  in  tbe  treatment  of 
offenders  convicted  of  the  same  crime  and  sentenced  to  the 
same  punishment  there  should  be  no  apparent  inequality. 
But  it  is  still  more  desirable  that  there  should  be  no  real 
inequality,  and  there  must  be  real  inequality  unless  there 
be  apparent  inequality.  It  would  be  cruel  to  subject  an 
European  for  a  long  period  to  a  severe  prison  discipline, 
in  a  coimtry  in  which  existence  is  almost  constant  misery 
to  van  European  who  has  not  many  indulgences  at  his 
command.  If  not  cruel,  it  would  be  impolitic.  It  is 
unnecessary  to  point  out  to  his  Lordship  in  Council  how 
desirable  it  is  that  our  national  character  should  stand 
high  in  the  estimation  of  the  inhabitants  of  India,  and 
how  much  that  character  would  be  lowered  by  the  fre¬ 
quent  exhibition  of  Englishmen  of  the  worst  description, 
placed  in  the  most  degrading  situations,  stigmatized  by 
the  courts  of  justice,  and  engaged  in  the  ignominious 
labor  of  a  jail. 

As  there  are  strong  reasons  for  not  punishing  Euro¬ 
peans  with  imprisonment  of  the  same  description  with 
which  we  propose  to  punish  natives,  so  there  are  reasons 
equally  strong  for  not  suffering  Europeans  who  have 
been  convicted  of  serious  crimes  to  remain^  in  this  coun¬ 
try.  As  we  are  satisfied  that  nothing  can  add  more 
strength  to  the  government,  or  can  be  more  beneficial  to 
the  people,  than  the  free  admission  of  honest,  industrious 
and  intelligent  Englishmen,  so  we  are  satisfied  that  no 
greater  calamity  could  befall  either  the  government  or 
the  people  than  the  influx  of  Englishmen  of  lawless  hab¬ 
its  and  blasted  character.  Such  men  are  of  the  same 
race  and  color  with  the  rulers  of  the  country,  they  speak 
the  same  language,  they  wear  the  same  garb.  In  all 
these  things  they  differ  from  the  great  body  of  the  popu¬ 
lation.  It  is  natural  and  inevitable  that  in  the  minds  of 
a  people  accustomed  to  be  governed  by  Englishmen,  the 
idea  of  an  Englishman  should  be  associated  with  the  idea 
of  government.  Every  Englishman  participates  in  the 
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power  of  government,  though  he  holds  no  office.  His 
vices  reflect  disgrace  on  the  government,  though  the  gov¬ 
ernment  gives  him  no  countenance. 

It  was  probably  on  these  grounds  that  Parliament,  at 
the  same  time  at  which  it  threw  open  a  large  part  of 
India  to  British-born  subjects  of  the  King,  directed  the 
local  legislature  to  provide  against  those  dangers  which 
might  be  expected  from  an  influx  of  such  settlers.  No 
regulation  can,  in  our  opinion,  promote  more  effectually, 
or  in  a  more  unexceptionable  manner,  the  end  which 
Parliament  had  in  view  than  that  which  we  now  propose. 

We  recommend  that,  whenever  a  person,  not  both  of 
Asiatic  birth  and  of  Asiatic  blood,  commits  an  offence 
so  serious  that  he  is  sentenced  to  two  years  of  simple 
imprisonment,  or  to  one  year  of  rigorous  imprisonment, 
it  shall  be  competent  to  the  government  to  commute  that 
punishment  for  banishment  from  the  territories  of  the 
East  India  Company. 

If  a  person  of  unmixed  European  blood  should  commit 
an  offence  so  heinous  as  to  be  visited  with  a  sentence  of 
imprisonment  for  seven  years  or  more,  we  would  give  to 
the  government  the  power  of  substituting  an  equal  term 
of  transportation  for  that  term  of  imprisonment,  and  of 
excluding  the  offender,  after  the  expiration  of  the  term 
of  transportation,  from  the  territories  of  the  East  India 
Company.  The  government  would,  doubtless,  make  ar¬ 
rangements  for  transporting  such  offenders  to  some  Brit¬ 
ish  colony  situated  in  a  temperate  climate. 

In  the  great  majority  of  cases  we  believe  that  this 
commutation  of  punishment  would  be  most  welcome  to 
an  European  offender.  But  however  this  may  be,  we 
are  satisfied  that  it  is  for  the  interest  both  of  the  British 
government  and  of  the  Indian  people  that  the  executive 
authorities  should  possess  the  power  which  we  propose  to 
confide  to  them. 

The  forfeiture  of  property  is  a  punishment  which  we 
propose  to  inflict  only  on  persons  guilty  of  high  political 
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offences.  The  territorial  possessions  of  such  persons 
often  enable  them  to  disturb  the  public  peace,  and  to 
make  head  against  the  government;  and  it  seems  reason¬ 
able  that  they  should  be  deprived  of  so  dangerous  a 
power. 

Fine  is  one  of  the  most  common  punishments  in  every 
part  of  the  world,  and  it  is  a  punishment  the  advantages 
of  which  are  so  great  and  obvious,  that  we  propose  to 
authorize  the  courts  to  inflict  it  in  every  case,  except 
where  forfeiture  of  all  property  is  necessarily  part  of  the 
punishment.  Yet  the  punishment  of  flne  is  open  to  some 
objections.  Death,  imprisonment,  transportation,  ban¬ 
ishment,  solitude,  compelled  labor,  are  not,  indeed, 
equally  disagreeable  to  all  men.  But  they  are  so  dis¬ 
agreeable  to  all  men  that  the  legislature,  in  assigning 
these  punishments  to  offences,  may  safely  neglect  the 
differences  produced  by  temper  and  situation.  With 
fine,  the  case  is  different.  In  imposing  a  fine,  it  is  al¬ 
ways  necessary  to  have  as  much  regard  to  the  pecuniary 
circumstances  of  the  offender  as  to  the  character  and 
magnitude  of  the  offence.  The  mulct  which  is  ruinous 
to  a  laborer  is  easily  borne  by  a  tradesman,  and  is  abso¬ 
lutely  unfelt  by  a  rich  Zemindar.  ^ 

It  is  impossible  to  fix  any  limit  to  the  amount  of  a  fine 
which  will  not  either  be  so  high  as  to  be  ruinous  to  the 
poor,  or  so  low  as  to  be  no  object  of  terror  to  the  rich. 
There  are  many  millions  in  India  who  would  be  utterly 
unable  to  pay  a  fine  of  fifty  rupees ;  there  are  hundreds 
of  thousands  from  whom  such  a  fine  might  be  levied,  but 
whom  it  would  reduce  to  extreme  distress;  there  are 
thousands  to  whom  it  would  give  very  little  uneasiness ; 
there  are  hundreds  to  whom  it  would  be  a  matter  of  per¬ 
fect  indifference,  and  who  would  not  cross  a  room  to 
avoid  it.  The  number  of  the  poor  in  every  country  ex¬ 
ceeds  in  a  very  great  ratio  the  number  of  the  rich.  The 
number  of  poor  criminals  exceeds  the  number  of  rich 
criminals  in  a  still  greater  ratio.  And  to  the  poor  crimi- 
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nal  it  is  a  matter  of  absolute  indifference  whether  the 
fine  to  which  he  is  liable  be  limited  or  not,  unless  it 
be  so  limited  as  to  render  it  quite  inefficient  as  a  mode 
of  punishing  the  rich.  To  a  man  who  has  no  capital,  who 
has  laid  by  nothing,  whose  monthly  wages  are  just  suffi¬ 
cient  to  provide  himself  and  his  family  with  their  monthly 
rice,  it  matters  not  whether  the  fine  for  assault  be  left  to 
be  settled  by  the  discretion  of  the  courts,  or  whether  a 
hundred  rupees  be  fixed  as  the  maximum.  There  are  no 
degrees  in  impossibility.  He  is  no  more  able  to  pay  a 
hundred  rupees  than  to  pay  a  lac.  A  just  and  wise 
judge,  even  if  entrusted  with  a  boundless  discretion,  will 
not,  under  ordinary  circumstances,  sentence  such  an 
offender  to  a  fine  of  a  hundred  rupees.  And  the  limit 
of  a  hundred  rupees  would  leave  it  quite  in  the  power  of 
an  unjust  or  inconsiderate  judge  to  inflict  on  such  an 
offender  all  the  evil  which  can  be  inflicted  on  him  by 
means  of  fine. 

If,  in  imitation  of  Mr.  Livingston,  we  provide  that 
no  fine  shall  exceed  one  fourth  of  the  amount  of  the  of¬ 
fender’s  property,  no  serious  fine  will  ever  be  imposed  in 
this  country  without  a  long  and  often  a  most  unsatisfac¬ 
tory  investigation,  in  which  it  would  be  necessary  to  de¬ 
cide  many  obscure  questions  of  right  purposely  darkened 
by  every  artifice  of  chicanery.  And  even  if  this  great 
practical  difficulty  did  not  exist,  we  should  see  strong 
objections  to  such  a  provision  in  a  very  large  class  of 
cases.  Take  the  case  of  a  corrupt  judge  who  has  accu¬ 
mulated  a  lac  of  rupees  by  his  illicit  practices.  A  fine 
which  should  deprive  such  a  man  of  the  whole  of  his 
fortune  would  not  appear  to  us  excessive;  and  certainly 
we  should  think  it  most  undesirable  that  he  should  be 
allowed  to  retain  75,000  rupees  of  his  ill-gotten  gains. 
Again,  take  the  case  of  a  man  who  has  been  suborned  to 
commit  perjury,  and  has  received  a  great  bribe  for  doing 
so.  Such  a  man  may  have  little  or  no  property,  except 
what  he  has  received  as  a  bribe ;  yet  it  is  evidently  desir- 
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able  that  he  should  be  compelled  to  disgorge  the  whole. 
No  man  ought  ever  to  gain  by  breaking  the  law ;  and  if 
Mr.  Livingston’s  rule  were  adopted  in  this  country,, 
many  would  gain  by  breaking  the  law.  To  punish  a 
man  for  a  crime,  and  yet  to  leave  in  his  possession  three 
fourths  of  the  consideration  which  tempted  him  to  com¬ 
mit  the  crime,  is  to  hold  out  at  once  punishments  for 
crime,  and  inducements  to  crime.  It  appears  to  us  that 
the  punishment  of  fine  is  a  peculiarly  appropriate  punish¬ 
ment  for  all  offences  to  which  men  are  prompted  by  cu¬ 
pidity;  for  it  is  a  punishment  which  operates  directly 
on  the  very  feeling  which  impels  men  to  such  offences. 
A  man  who  has  been  guilty  of  great  offences  arising  from 
cupidity,  of  forging  a  bill  of  exchange,  for  example,  of 
keeping  a  receptacle  for  stolen  goods,  or  of  extensive 
embezzlement,  ought,  we  conceive,  to  be  so  fined  as  to 
reduce  him  to  poverty.  That  such  a  man  should,  when 
his  imprisonment  is  over,  return  to  the  enjoyment  of 
three  fourths  of  his  property,  a  property  which  may  be 
very  large,  and  which  may  have  been  accumulated  by 
his  offences,  appears  to  us  highly  objectionable.  Those 
persons  who  are  most  likely  to  commit  such  offences 
would  often  be  less  deterred  by  knowing  that  the  offender 
had  passed  several  years  in  imprisonment,  than  encour¬ 
aged  by  seeing  him,  after  his  liberation,  enjoying  the  far 
larger  part  of  his  wealth. 

We  have  never  seen  any  general  rule  for  the  limiting 
of  fine,  which  we  are  disposed  to  adopt.  The  difficulty 
of  framing  a  rule  has  evidently  been  felt  by  many  emi¬ 
nent  men.  The  authors  of  the  Bill  of  Eights,  with  many 
instances  of  gross  abuse  fresh  in  their  recollection,  could 
devise  no  other  rule  than  that  excessive  fines  should  not 
be  imposed.  And  the  authors  of  the  Constitution  of  the 
United  States,  after  the  experience  of  another  century, 
contented  themselves  with  repeating  the  words  of  the 
Bill  of  Eights. 

It  will  be  seen  that  in  cases  which  are  not  very  heinous 


INDIAN  PENAL  CODE 


234 

we  propose  to  limit  the  amount  of  fine  which  the  courts 
may  impose.  But  in  serious  cases  we  have  left  the 
amount  of  fine  absolutely  to  their  discretion;  and  we 
feel,  as  we  have  said,  that,  even  in  the  cases  where  we 
have  proposed  a  limit,  such  a  limit  will  be  no  protection 
to  the  poor,  who  in  every  community  are  also  the  many. 
We  feel  that  the  extent  of  the  discretion  which  we  have 
thus  left  to  the  courts  is  an  evil,  and  that  no  sagacity 
and  no  rectitude  of  intention  can  secure  a  judge  from 
occasional  error.  We  conceive,  however,  that  if  fine  is 
to  be  employed  as  a  punishment,  —  and  no  judicious 
person,  we  are  persuaded,  would  propose  to  dispense 
with  it,  —  this  evil  must  be  endured.  We  shall  attempt 
in  the  code  of  procedure  to  establish  such  a  system  of 
appeal  as  may  prevent  gross  or  frequent  injustice  from 
taking  place. 

The  next  question  which  it  became  our  duty  to  con¬ 
sider  was  this:  when  a  fine  has  been  imposed,  what 
measures  shall  be  adopted  in  default  of  payment?  And 
here  two  modes  of  proceeding,  with  both  of  which  we 
were  familiar,  naturally  occurred  to  us.  The  offender 
may  be  imprisoned  till  the  fine  is  paid,  or  he  may  be 
imprisoned  for  a  certain  term,  such  imprisonment  being 
considered  as  standing  in  place  of  the  fine.  In  the 
former  case,  the  imprisonment  is  used  in  order  to  compel 
him  to  part  with  his  money;  in  the  latter  case,  the  im¬ 
prisonment  is  a  punishment  substituted  for  another  pun¬ 
ishment.  Both  modes  of  proceeding  appear  to  us  to  be 
open  to  strong  objections.  To  keep  an  offender  in  im¬ 
prisonment  till  his  fine  is  paid  is,  if  the  fine  be  beyond 
his  means,  to  keep  him  in  imprisonment  all  his  life ;  and 
it  is  impossible  for  the  best  judge  to  be  certain  that  he 
may  not  sometimes  impose  a  fine  which  shall  be  beyond 
the  means  of  an  offender.  Nothing  could  make  such  a 
system  tolerable  except  the  constant  interference  of  some 
authority  empowered  to  remit  sentences ;  and  such  constant 
interference  we  should  consider  as  in  itself  an  evil.  On 
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the  other  hand,  to  sentence  an  offender  to  fine  and  to 
a  certain  fixed  term  of  imprisonment  in  default  of  pay¬ 
ment,  and  then  to  leave  it  to  himself  to  determine  whether^ 
he  will  part  with  his  money  or  lie  in  jail,  appears  to  us* 
to  be  a  very  objectionable  course.  The  high  authority 
of  Mr.  Livingston  is  here  against  us.  He  allows  the 
criminal,  if  sentenced  to  a  fine  exceeding  one  fourth  of 
his  property,  to  compel  the  judge  to  commute  the  excess 
for  imprisonment  at  the  rate  of  one  day  of  imprisonment 
for  every  two  dollars  of  fine,  and  he  adds,  that  such  im¬ 
prisonment  must  in  no  case  exceed  ninety  days.  We 
regret  that  we  cannot  agree  with  him.  The  object  of  the 
penal  law  is  to  deter  from  offences,  and  this  can  only  be 
done  by  means  of  inflictions  disagreeable  to  offenders. 
The  law  ought  not  to  inflict  punishments  unnecessarily 
severe ;  but  it  ought  not,  on  the  other  hand,  to  call  the 
offender  into  council  with  his  judges,  and  to  allow  him 
an  option  between  two  punishments.  In  general,  the 
circumstance  that  he  prefers  one  punishment  raises  a 
strong  presumption  that  he  ought  to  suffer  the  other. 
^The  circumstance  that  the  love  of  money  is  a  stronger, 
passion  in  his  mind  than  the  love  of  personal  liberty  is, 
as  far  as  it  goes,  a  reason  for  our  availing  ourselves 
rather  of  his  love  of  money  than  of  his  love  of  personal 
liberty  for  the  purpose  of  restraining  him  from  crime. 
To  look  out  systematically  for  the  most  sensitive  part  of 
a  man’s  mind,  in  order  that  we  may  not  direct  our  penal 
sanctions  towards  that  part  of  his  mind,  seems  an  injudi¬ 
cious  policy. 

We  are  far  from  thinking  that  the  course  which  we 
propose  is  unexceptionable;  but  it  appears  to  us  to  be 
less  open  to  exception  than  any  other  which  has  occurred 
to  us.  We  propose  that,  at  the  time  of  imposing  a  fine, 
the  court  shall  also  fix  a  certain  term  of  imprisonment 
which  the  offender  shall  undergo  in  default  of  payment. 
In  fixing  this  term  the  court  will  in  no  case  be  suffered 
to  exceed  a  certain  maximum,  which  will  vary  according 
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to  the  nature  of  the  offence.  If  the  offence  be  one  which 
is  punishable  with  imprisonment  as  well  as  fine,  the  term 
of  imprisonment  in  default  of  payment  will  not  exceed 
one  fourth  of  the  longest  term  of  imprisonment  fixed  by 
the  code  for  the  offence.  If  the  offence  be  one  which  by 
the  code  is  punishable  only  with  fine,  the  term  of  impri¬ 
sonment  for  default  of  payment  will  in  no  case  exceed 
seven  days. 

But  we  do  not  mean  that  this  imprisonment  shall  be 
taken  in  full  satisfaction  of  the  fine.  We  cannot  consent 
to  permit  the  offender  to  choose  whether  he  will  suffer  in 
his  person  or  in  his  property.  To  adopt  such  a  course 
would  be  to  grant  exemption  from  the  punishment  of  fine 
to  those  very  persons  on  whom  it  is  peculiarly  desirable 
that  the  punishment  of  fine  should  be  inflicted,  to  those 
very  persons  who  dislike  that  punishment  most,  and 
whom  the  apprehension  of  that  punishment  would  be 
most  likely  to  restrain.  We  therefore  propose  that  the 
imprisonment  which  an  offender  has  undergone  shall  not 
release  him  from  the  pecuniary  obligation  under  which 
he  lies.  His  person  will,*  indeed,  cease  to  be  answerable 
for  the  fine ;  but  his  property  will  for  a  time  continue  to 
be  so.  What  we  recommend  is,  that  at  any  time  during 
a  certain  limited  period  the  fine  may  be  levied  on  his 
effects  by  distress.  If  the  fine  is  paid  or  levied  while  he 
is  imprisoned  for  default  of  payment,  his  imprisonment 
will  immediately  terminate,  and  if  a  portion  of  the  fine 
be  paid  during  the  imprisonment,  a  proportional  abate¬ 
ment  of  the  imprisonment  will  take  place. 

It  may  perhaps  appear  to  some  persons  harsh  to  im¬ 
prison  a  man  for  non-payment  of  a  fine,  and,  after  he 
has  endured  his  imprisonment,  to  take  his  property  by 
distress  in  order  to  realize  the  fine.  But  this  harshness 
is  rather  apparent  than  real.  If  the  offender,  having 
the  means  of  paying  the  fine,  chooses  rather  to  lie  in 
prison  than  to  part  with  his  money,  his  case  is  the  very 
case  in  which  it  is  most  desirable  that  the  fine  should  be 
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levied,  and  he  is  the  very  convict  who  has  least  claim  to 
indulgence.  The  confinement  which  he  has  undergone 
may  be  regarded  as  no  more  than  a  reasonable  punish¬ 
ment  for  his  obstinate  resistance  to  the  due  execution  of 
his  sentence.  If  the  offender  has  not  the  means  of  pay¬ 
ing  the  fine  while  he  continues  liable  to  it,  he  will  be 
quit  for  his  imprisonment.  There  remains  another  case; 
that  of  an  offender  who,  being  really  unable  to  pay  his 
fine,  lies  in  prison  for  a  term,  and  within  six  years  after 
his  sentence  acquires  property.  This  case  is  the  only 
case  in  which  it  can,  with  any  plausibility,  be  maintained 
that  the  law,  as  we  have  framed  it,  would  operate  harshly. 
Even  in  this  case,  it  is  evident  that  our  law  will  operate 
far  less  harshly  than  a  law  which  should  provide  that  an 
offender  sentenced  to  a  fine  should  be  imprisoned  till  the 
fine  should  be  paid.  Under  both  laws  imprisonment  is 
inflicted,  under  both  a  fine  is  exacted.  But  the  one  law 
liberates  the  offender  on  payment  of  the  fine,  and  also 
fixes  a  limit  beyond  which  he  cannot  be  detained  in  jail, 
whether  the  fine  be  paid  or  no.  The  other  law  keeps 
him  in  confinement  till  the  money  is  actually  paid.  It 
is,  therefore,  at  least  as  severe  as  ours  on  his  property, 
and  is  immeasurably  more  severe  on  his  person. 

In  fact,  we  treat  an  offender  who  has  been  sentenced 
to  fine  more  leniently  than  the  law  now  treats  a  debtor 
either  in  England  or  in  this  country.  By  the  English 
law,  an  insolvent  not  in  trade  is  kept  in  confinement  till 
he  has  surrendered  all  his  property,  till  he  has  answered 
interrogatories  respecting  it,  till  the  court  is  satisfied  that 
he  has  paid  all  that  he  can  pay.  Even  when  his  person 
is  liberated,  his  future  acquisitions  still  continue  to  be 
liable  to  the  claims  of  his  creditors.  The  law  throughout 
British  India  is  in  principle  the  same  with  the  law  of 
England.  The  offender  who  has  been  sentenced  to  fine 
must  be  considered  as  a  debtor,  and,  as  a  debtor,  not 
entitled  to  any  peculiar  lenity.  It  will  be  difficult  to 
show  on  what  principles  a  creditor  ought  to  be  allowed 
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to  employ,  for  the  purpose  of  recovering  a  debt  from  a 
person  who  is  perhaps  only  unfortunate,  a  more  stringent 
mode  of  procedure  than  that  which  the  state  employs 
for  the  purpose  of  realizing  a  fine  from  the  property  of 
a  criminal.  If  a  temporary  imprisonment  for  debt  ought 
not  to  cancel  the  claim  of  the  private  creditor,  neither 
ought  a  temporary  imprisonment  in  default  of  payment 
of  a  fine  to  cancel  the  claims  of  public  justice. 

It  is  undoubtedly  easy  to  put  cases  in  which  this  part 
of  the  law  will  operate  more  severely  than  we  could  wish ; 
and  so  it  is  easy  to  put  cases  in  which  every  penal  clause 
in  the  code  would  operate  more  severely  than  we  could 
wish.  This  is  an  evil  inseparable  from  all  legislation. 
General  rules  must  be  framed;  and  it  is  absolutely  im¬ 
possible  to  frame  general  rules  which  shall  suit  all  par¬ 
ticular  cases.  It  is  sufficient  if  the  rule  be,  on  the  whole, 
more  beneficial  than  any  other  general  rule  which  can  be 
suggested.  Those  particular  cases  in  which  a  rule  gen¬ 
erally  beneficial  may  operate  too  harshly  must  be  left  to 
the  merciful  consideration  of  the  executive  government. 
We  are  satisfied  that  the  punishment  of  fine  would, 
under  the  arrangement  which  we  propose,  be  found  to  be 
a  most  efficacious  punishment  in  a  large  class  of  cases. 
We  are  satisfied  that  if  offenders  are  allowed  to  choose 
between  imprisonment  and  fine,  fine  will  lose  almost  its 
whole  efficacy,  and  will  never  be  inflicted  on  those  who 
dread  it  most. 

Closely  connected  with  these  questions  respecting  the 
punishment  of  fine  is  another  question  of  the  highest  im¬ 
portance,  which  indeed  belongs  rather  to  the  law  of  civil 
rights  and  to  the  law  of  procedure  than  to  the  penal  law, 
but  respecting  which  we  are  desirous  to  place  on  record 
the  opinion  which  we  have  formed,  after  much  reflection 
and  discussion. 

In  a  very  large  proportion  of  criminal  cases  there  is 
good  ground  for  a  civil  as  well  as  for  a  penal  proceeding. 
The  English  law,  most  erroneously  in  our  opinion,  allows 


NOTES 


239 

no  civil  claim  for  reparation  in  cases  where  injury  has  been 
caused  by  an  offence  amounting  to  felony.  Thus  a  person  is 
entitled  to  reparation  for  what  he  has  lost  by  petty  fraud, 
but  to  none  if  he  has  been  cheated  by  means  of  a  forged 
bill  of  exchange.  He  is  entitled  to  reparation  if  his  coat 
has  been  torn,  but  to  none  if  his  house  has  been  mali¬ 
ciously  burned  down.  He  is  entitled  to  reparation  for 
a  slap  on  the  face,  but  to  none  for  having  his  nose  mali¬ 
ciously  slit,  or  his  ears  cut  off.  A  woman  is  entitled  to 
reparation  for  a  breach  of  promise  of  marriage,  but  to 
none  for  a  rape.  To  us  it  appears  that  of  two  sufferers, 
he  who  has  suffered  the  greater  harm  has,  cceteris  paribus^ 
the  stronger  claim  to  compensation;  and  that  of  two 
offences,  that  which  produces  the  greater  harm  ought, 
cmteris  paribus^  to  be  visited  with  the  heavier  punish¬ 
ment.  Hence  it  follows  that  in  general  the  strongest 
claims  to  compensations  will  be  the  claims  of  persons 
who  have  been  injured  by  highly  penal  acts;  and  that  to 
refuse  reparation  to  all  sufferers  who  have  been  injured 
by  highly  penal  acts  is  to  refuse  reparation  to  that  very 
class  of  sufferers  who  have  the  strongest  claim  to  it. 

We  are  decidedly  of  opinion  that  every  person  who  is 
injured  by  an  offence  ought  to  be  legally  entitled  to  a 
compensation  for  the  injury.  That  thb  offence  is  a  very 
serious  one,  far  from  being  a  reason  for  thinking  that  he 
ought  to  have  no  compensation,  is  prima  facie  a  reason 
for  thinking  that  the  compensation  ought  to  be  very 
large. 

Entertaining  this  opinion,  we  are  desirous  that  the  law 
of  criminal  procedure  should  be  framed  in  such  a  manner 
as  to  facilitate  the  obtaining  of  reparation  by  the  sufferer. 
We  are  inclined  to  think  that  an  arrangement  might  be 
adopted  under  which  one  trial  would  do  the  work  of  two. 
We  conceive  that,  in  every  case  in  which  fine  is  part  of 
the  punishment  of  an  offence,  it  ought  to  be  competent 
to  the  tribunal  which  has  tried  the  offender,  acting  under 
proper  checks,  to  award  the  whole  or  part  of  the  fine  to 
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the  sufferer,  provided  that  the  sufferer  signifies  his  will¬ 
ingness  to  receive  what  is  so  awarded  in  full  satisfaction 
of  his  civil  claim  for  reparation.  If  the  criminal  court 
shall  not  make  such  an  award,  or  if  the  sufferer  shall  not 
be  satisfied  with  such  an  award,  he  must  be  left  to  his 
civil  action.  But  if,  in  such  an  action,  he  recovers  dam¬ 
ages,  the  fine  ought,  in  our  opinion,  to  be  employed,  as 
far  as  the  fine  will  go,  in  satisfying  those  damages. 

The  plan  we  propose  would  not  be  open  to  the  strong 
and  indeed  unanswerable  objections  which  Mr.  Living¬ 
ston  has  urged  against  the  plan  of  blending  a  civil  and 
criminal  trial  together.  Yet  we  think  it  likely  that  our 
plan  would  in  a  great  majority  of  cases  render  a  civil 
proceeding  unnecessary.  We  are  happy  to  be  able  to 
quote  the  high  authority  of  Mr.  Livingston  in  favor  of 
the  doctrine  that  every  fine  imposed  for  an  offence  ought 
to  be  expended,  as  far  as  it  will  go,  in  paying  any  dam¬ 
ages  which  may  be  due  in  consequence  of  injury  caused 
by  that  offence. 

This  course  seems  to  be  the  only  course  consistent  with 
justice  to  either  party.  It  is  most  unjust  to  the  man 
who  has  been  disabled  by  a  wound,  or  ruined  by  a  for¬ 
gery,  that  the  government  should  take,  under  the  name 
of  fine,  so  large  a  portion  of  the  offender’s  property  as 
to  leave  nothing  to  the  sufferer.  In  general,  the  greater 
the  injury  the  greater  ought  to  be  the  fine.  On  the  other 
hand,  the  greater  the  injury  the  greater  ought  to  be 
the  compensation.  If,  therefore,  the  government  keeps 
whatever  it  can  raise  in  the  way  of  fine,  it  follows  that 
the  sufferer  who  has  the  greatest  claim  to  compensation 
will  be  least  likely  to  obtain  it.  By  empowering  the 
courts  to  grant  damages  out  of  the  fine,  and  by  making 
the  fine  after  it  has  reached  the  treasury  of  the  govern¬ 
ment  answerable  for  the  damages  which  the  sufferer  may 
recover  in  a  civil  court,  we  avoid  this  injustice. 

Nor  is  this  arrangement  required  only  by  justice  to  the 
sufferer.  It  is  also  required  by  justice  to  the  offender. 
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However  atrocious  his  crime  may  have  been,  he  ought 
not  to  be  subjected  to  any  punishment  beyond  what  the 
public  interest  demands.  And  we  depart  from  this  prin¬ 
ciple  if,  when  a  single  payment  would  effect  all  that  is 
required  both  in  the  way  of  punishment  and  in  the  way  of 
reparation,  we  impose  two  distinct  payments,  the  one  by 
way  of  punishment,  and  the  other  by  way  of  reparation. 

The  principles  on  which  a  court  proceeds  in  imposing 
a  fine  are  quite  different  from  those  on  which  it  proceeds 
in  assessing  damages.  A  fine  is  meant  to  be  painful  to 
the  person  paying  it.  But  civil  damages  are  not  meant 
to  cause  pain  to  the  person  who  pays  them.  They  are 
meant  solely  to  compensate  the  plaintiff  for  evil  suffered. 
They  cause  pain  undoubtedly  to  the  person  who  has  to 
pay  them.  But  this  pain  is  merely  incidental;  nor  ought 
the  amount  of  damages  at  all  to  depend  on  the  degree  of 
depravity  which  the  wrongdoer  has  shown,  except  in  so 
far  as  that  depravity  may  have  increased  the  evil  endured 
by  the  sufferer.  If  A.,  by  mere  inadvertence,  drives  the 
pole  of  his  carriage  against  Z.’s  valuable  horse,  and  thus 
kills  the  horse,  A.  has  committed  an  action  infinitely  less 
reprehensible  than  if  he  kills  the  horse  by  laying  poison 
secretly  in  its  food.  The  former  act  would  probably  not 
fall  at  all  under  the  cognizance  of  the  criminal  courts. 
The  latter  act  would  be  severely  punished.  But  the  pay¬ 
ment  to  which  Z.  has  a  civil  claim  is  in  both  cases  exactly 
the  same,  the  value  of  the  horse,  and  a  compensation 
for  any  expense  and  inconvenience  which  the  loss  of  the 
horse  may  have  occasioned.  That  A.  has  committed  no 
t)ffence  is  no  reason  for  giving  Z.  less  than  his  full  dam¬ 
ages;  that  A.  has  committed  a  most  wicked  and  malig¬ 
nant  offence  is  no  reason  for  giving  Z.  more  than  his  full 
damages.  If  a  mere  inadvertence  cause  a  great  loss,  the 
damages  ought  to  be  high.  If  the  most  atrocious  crime 
cause  a  small  loss,  the  damages  ought  to  be  low.  They 
are  fixed  on  a  principle  quite  different  from  that  accord¬ 
ing  to  which  penal  laws  are  framed  and  administered. 
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Here,  then,  are  two  payments  required  from  one  per¬ 
son  on  account  of  one  transaction.  The  object  of  the 
one  payment  is  to  give  him  pain,  and  the  amount  of  that 
payment  must  be  supposed  to  be  sufficient  to  give  him 
as  much  pain  as  it  is  desirable  to  inflict  on  him  in  that 
form.  The  object  of  the  other  payment  is  not  at  all  to 
give  pain  to  the  payer,  but  solely  to  save  another  person 
from  loss.  It  does,  indeed,  incidentally  give  pain  to  the 
payer;  but  it  is  not  imposed  for  that  end,  nor  is  it  pro¬ 
portioned  to  the  degree  in  which  it  may  be  fit  that  the 
payer  should  suffer  pain.  Surely  under  such  circum¬ 
stances  justice  to  the  payer  requires  that  the  former  pay¬ 
ment  should,  as  far  as  it  will  go,  serve  both  purposes, 
and  that  if  in  the  very  act  of  enduring  punishment  he 
can  make  reparation,  he  should  be  permitted  to  do  so. 

We  have  now  said  all  that  we  at  present  think  it  ne¬ 
cessary  to  say  respecting  the  punishments  provided  in 
the  code.  It  may  be  fit  that  we  should  explain  why  some 
others  are  omitted. 

We  have  thought  it  unnecessary  to  place  incapacitation 
for  office,  or  dismissal  from  office,  in  the  list  of  punish¬ 
ments.  It  will  always  be  in  the  power  of  the  govern¬ 
ment  to  dismiss  from  office  and  to  exclude  from  office 
even  persons  against  whom  there  is  no  legal  evidence  of 
guilt.  It  will  always  be  in  the  power  of  the  government, 
by  an  act  of  grace,  to  admit  to  office  even  those  who  may 
have  been  dismissed.  We  therefore  propose  that  the 
power  of  inflicting  this  penalty  shall  be  left  in  form,  as 
it  must  be  left  in  reality,  to  the  government. 

We  also  considered  whether  it  would  be  advisable  to 
place  in  the  list  of  punishments  the  degrading  public 
exhibition  of  an  offender  on  a  pillory,  after  the  English 
fashion,  or  on  an  ass,  in  the  manner  usual  in  this  coun¬ 
try.  We  are  decidedly  of  opinion  that  it  is  not  advisable 
to  inflict  that  species  of  punishment. 

Of  all  punishments  this  is  evidently  the  most  unequal. 
It  may  be  more  severe  than  any  punishment  in  the  code. 
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It  may  be  no  punishment  at  aU.  If  inflicted  on  a  man 
who  has  quick  sensibility,  it  is  generally  more  terrible 
than  death  itself.  If  inflicted  on  a  hardened  and  impu¬ 
dent  delinquent,  who  has  often  stood  at  the  bar,  and  who 
has  no  character  to  lose,  it  is  a  punishment  less  serious 
than  an  hour  of  the  treadmill.  It  derives  all  its  terrors 
from  the  higher  and  better  parts  of  the  character  of  the 
sufferer;  its  severity  is  therefore  in  inverse  proportion 
to  the  necessity  for  severity.  An  offender  who,  though 
he  has  been  drawn  into  crime  by  temptation,  has  not  yet 
wholly  given  himself  up  to  wickedness  and  discarded 
all  regard  for  reputation,  is  an  offender  with  whom  it 
is  generally  desirable  to  deal  gently.  He  may  still  be 
reclaimed.  He  may  still  become  a  valuable  member 
of  society.  On  the  other  hand,  the  criminal  for  whom 
disgrace  has  no  terrors,  who  dreads  nothing  but  phy¬ 
sical  suffering,  restraint,  and  privation,  and  who  laughs 
at  infamy,  is  the  very  criminal  against  whom  the  whole 
rigor  of  the  law  ought  to  be  put  forth.  To  employ  a 
punishment  which  is  more  bitter  than  the  bitterness  of 
death  to  the  man  who  has  still  some  remains  of  virtuous 
and  honorable  feeling,  and  which  is  mere  matter  of  jest 
to  the  utterly  abandoned  villain,  appears  to  us  most 
unreasonable.  ^ 

If  it  were  possible  to  devise  a  punishment  which  should 
give  pain  proportioned  to  the  degree  in  which  the  of¬ 
fender  was  shameless,  hard-hearted,  and  abandoned  to 
vice,  such  a  punishment  would  be  the  most  effectual 
means  of  protecting  society.  On  the  other  hand,  of  all 
punishments  the  most  absurd  is  that  which  produces  pain 
proportioned  to  the  degree  in  which  the  offender  retains 
the  sentiments  of  an  honest  man. 

This  argument  proceeds  on  the  supposition  that  the 
public  exposure  of  the  criminal  has  no  other  terrors  than 
those  which  it  derives  from  his  sensibility  to  shame. 
The  English  pillory,  indeed,  had  terrors  of  a  very  differ¬ 
ent  kind.  The  offender  was,  even  in  our  own  time,  given 
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up  with  scarcely  any  protection  to  the  utmost  ferocity  of 
the  mob.  Such  a  mode  of  punishment  is,  indeed,  free 
from  one  objection  which  we  have  urged  against  simple 
exposure;  for  it  is  an  object  of  terror  to  the  most  hard¬ 
ened  criminal.  But  it  is  open  to  other  objections  so 
obvious,  that  it  is  unnecessary  to  bring  them  to  the  no¬ 
tice  of  his  Lordship  in  Council.  That  the  amount  of 
punishment  should  be  determined,  not  by  the  law  or  by 
the  tribunals,  but  by  a  throng  of  people  accidentally 
congregated,  among  whom  the  most  ignorant  and  brutal 
would  always  on  such  an  occasion  be  the  most  forward, 
would  be  a  disgrace  to  an  age  and  country  pretending 
to  civilization.  We  take  it  for  granted  that  the  punish¬ 
ment  which  we  are  considering,  if  inflicted  in  any  part 
of  India  subject  to  the  British  government,  would  consist 
in  degrading  exposure,  and  nothing  more.  That  punish¬ 
ment,  we  repeat,  while  it  would  be  a  mere  subject  of 
mockery  to  shameless  and  abandoned  delinquents,  would, 
when  inflicted  on  men  who  have  filled  respectable  stations 
and  borne  respectable  characters,  be  so  cruel  that  it 
would  become  justly  more  odious  to  the  public  than  the 
very  offences  which  it  was  intended  to  repress. 

We  have  not  thought  it  desirable  to  place  flogging  in 
the  list  of  punishments.  If  inflicted  for  atrocious  crimes 
with  a  severity  proportioned  to  the  magnitude  of  those 
crimes,  that  punishment  is  open  to  the  very  serious  ob¬ 
jections  which  may  be  urged  against  all  cruel  punish¬ 
ments,  and  which  are  so  well  known  that  it  is  unneces¬ 
sary  for  us  to  recapitulate  them.  When  inflicted  on  men 
of  mature  age,  particularly  if  they  be  of  decent  stations 
in  life,  it  is  a  punishment  of  which  the  severity  consists, 
to  a  great  extent,  in  the  disgrace  which  it  causes ;  and  to 
that  extent  the  arguments  which  we  have  used  against 
public  exposure  apply  to  flogging. 

It  has  been  represented  to  us  by  some  functionaries  in 
Bengal,  that  the  best  mode  of  stimulating  the  lower  offi¬ 
cers  of  police  to  the  active  discharge  of  their  duties  is  by 
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flogging,  and  that  since  the  abolition  of  that  punishment 
in  this  presidency,  the  magistrates  of  the  lower  provinces 
have  found  great  difficulty  in  managing  that  class  of 
persons. 

This  difficulty  has  not  been  experienced  in  any  other 
part  of  India.  We,  therefore,  cannot,  without  much 
stronger  evidence  than  is  now  before  us,  believe  that  it 
is  impracticable  to  make  the  police  officers  of  the  lower 
provinces  efficient  without  resorting  to  corporal  punish¬ 
ment.  The  objections  to  the  old  system  are  obvious. 
To  inflict  on  a  public  servant,  who  ought  to  respect  him¬ 
self  and  to  be  respected  by  others,  an  ignominious  pun¬ 
ishment,  which  leaves  an  indelible  mark,  and  to  suffer 
him  still  to  remain  a  public  servant,  to  place  a  stigma  on 
him  which  renders  him  an  object  of  contempt  to  the  mass 
of  the  population,  and  to  continue  to  entrust  him  with 
any  portion,  however  small,  of  the  powers  of  government, 
appears  to  us  to  be  a  course  which  nothing  but  the 
strongest  necessity  can  justify. 

The  moderate  flogging  of  young  offenders  for  some 
petty  offences  is  not  open,  at  least  in  any  serious  degree, 
to  the  objections  which  we  have  stated.  Flogging  does 
not  inflict  on  a  boy  that  sort  of  ignominy  which  it  causes 
to  a  grown  man.  Up  to  a  certain  age,  boys,  even  of  the 
higher  classes,  are  often  corrected  with  stripes  by  their 
parents  and  guardians ;  and  this  circumstance  takes  away 
a  considerable  part  of  the  disgrace  of  stripes  inflicted  on 
a  boy  by  order  of  a  magistrate.  In  countries  where  a 
bad  system  of  prison  discipline  exists,  the  punishment  of 
flogging  has  in  such  cases  one  great  advantage  over  that 
of  imprisonment.  The  young  offender  is  not  exposed 
even  for  a  day  to  the  contaminating  influence  of  an  ill- 
regulated  jail.  It  is  our  hope  and  belief,  however,  that 
the  reforms  which  are  now  under  consideration  will  pre¬ 
vent  the  jails  of  India  from  exercising  any  such  contami¬ 
nating  influence ;  and,  if  that  should  be  the  case,  we  are 
inclined  to  think  that  the  effect  of  a  few  days  passed  in 
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solitude  or  in  hard  and  monotonous  labor  would  be  more 
salutary  than  that  of  stripes. 

Being  satisfied,  therefore,  that  the  punishment  of  flog¬ 
ging  can  be  proper  only  in  a  few  cases,  and  not  being 
satisfied  that  it  is  necessary  in  any,  we  are  unwilling  to 
advise  the  government  to  retrace  its  steps,  and  to  reestab¬ 
lish  throughout  the  British  territories  a  practice  which, 
by  a  policy  unquestionably  humane  and  by  no  means 
proved  to  have  been  injudicious,  has  recently  been  abol¬ 
ished  through  a  large  part  of  those  territories. 

The  only  remaining  point  connected  with  this  chapter, 
to  which  we  wish  to  call  the  attention  of  his  Lordship  in 
Council,  is  the  provision  contained  in  clause  61.  This 
provision  is  intended  to  prevent  an  offender  whose  guilt 
is  fully  established  from  eluding  punishment,  on  the 
ground  that  the  evidence  does  not  enable  the  tribunals 
to  pronounce  with  certainty  under  what  penal  provision 
his  case  falls. 

Where  the  doubt  is  merely  between  an  aggravated  and 
mitigated  form  of  the  same  offence,  the  difficulty  will  not 
be  great.  In  such  cases  the  offender  ought  always  to  be 
convicted  of  the  minor  offence.  But  the  doubt  may  be 
between  two  offences,  neither  of  which  is  a  mitigated 
form  of  the  other.  The  doubt,  for  example,  may  lie  be¬ 
tween  murder  and  the  aiding  of  murder.  It  may  be  cer¬ 
tain,  for  example,  that  either  A.  or  B.  murdered  Z.,  and 
that  whichever  was  the  murderer  was  aided  by  the  other 
in  the  commission  of  the  murder;  but  which  committed 
the  murder,  and  which  aided  the  commission,  it  may  be 
impossible  to  ascertain.  To  suffer  both  to  go  unpun¬ 
ished,  though  it  is  certain  that  both  are  guilty  of  capital 
crimes,  merely  because  it  is  doubtful  under  what  clause 
each  of  them  is  punishable,  would  be  most  unreasonable. 
It  appears  to  us  that  a  conviction  in  the  alternative  has 
this  recommendation,  that  it  is  altogether  free  from  fic¬ 
tion,  that  it  is  exactly  consonant  to  the  truth  of  the  facts. 
If  the  court  find  both  A.  and  B.  guilty  of  murder,  or  of 
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aiding  murder,  the  court  affirms  that  which  is  not  liter¬ 
ally  true ;  and  on  all  occasions,  but  especially  in  judicial 
proceedings,  there  is  a  strong  presumption  in  favor  of 
literal  truth.  If  the  court  finds  that  A.  has  either  mur¬ 
dered  Z.  or  aided  B.  to  murder  Z.,  and  that  B.  has  either 
murdered  Z.  or  aided  A.  to  murder  Z.,  the  court  finds 
that  which  is  the  literal  truth;  nor  will  there,  under  the 
rule  which  we  have  laid  down,  be  the  smallest  difficulty 
in  prescribing  the  punishment. 

It  is  chiefly  in  cases  where  property  has  been  fraudu¬ 
lently  appropriated  that  the  necessity  fior  such  a  provision 
as  that  which  we  are  considering  will  be  felt.  It  will 
often  be  certain  that  there  has  been  a  fraudulent  appro¬ 
priation  of  property ;  and  the  only  doubt  will  be,  whether 
this  fraudulent  appropriation  was  a  theft  or  a  criminal 
breach  of  trust.  To  allow  the  offender  to  escape  unpun¬ 
ished  on  account  of  such  a  doubt  would  be  absurd.  To 
subject  him  to  the  punishment  of  theft,  which  is  the 
higher  of  the  two  crimes  between  which  the  doubt  lies, 
would  be  grossly  unjust.  The  punishment  to  which  he 
ought  to  be  liable  is  evidently  that  of  criminal  breach 
of  trust.  But  that  a  court  should  convict  an  offender  of 
a  criminal  breach  of  trust,  when  the  opinion  of  the  court 
perhaps  is  that  it  is  an  even  chance,  or  more  than  an 
even  chance,  that  no  trust  was  ever  reposed  in  him,  seems 
to  us  an  objectionable  mode  of  proceeding.  We  will 
not,  in  this  stage  of  our  labors,  venture  to  lay  it  down 
as  an  unbending  rule  that  the  tribunals  ought  never  to 
employ  phrases  which,  though  literally  false,  are  conven¬ 
tionally  true.  Yet  we  are  fully  satisfied  that  the  pre¬ 
sumption  is  always  strongly  in  favor  of  that  form  of  ex¬ 
pression  which  accurately  sets  forth  the  real  state  of  the 
facts.  In  the  case  which  we  have  supposed,  the  real 
state  of  the  facts  is,  that  the  offender  has  certainly  com¬ 
mitted  either  theft  or  criminal  breach  of  trust,  and  that 
the  court  does  not  know  which.  This  ought,  therefore, 
in  our  opinion,  to  be  the  form  of  the  judgment. 
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The  details  of  the  law  on  this  subject  must,  of  course, 
be  reserved  for  the  code  of  procedure.  But  the  provision 
which  directs  the  manner  in  which  the  punishment  is  to 
be  calculated  appears  properly  to  belong  to  the  penal 
code. 

NOTE  (B) 

ON  THE  CHAPTER  OF  GENERAL  EXCEPTIONS 

This  chapter  has  been  framed  in  order  to  obviate  the 
necessity  of  repeating  in  every  penal  clause  a  consider¬ 
able  number  of  limitations. 

Some  limitations  relate  only  to  a  single  provision,  or 
to  a  very  small  class  of  provisions.  Thus  the  exception 
in  favor  of  true  imputations  on  character  (clause  470)  is 
an  exception  which  belongs  wholly  to  the  law  of  defama¬ 
tion,  and  does  not  affect  any  other  part  of  the  code. 
The  exception  in  favor  of  the  conjugal  rights  of  the  hus¬ 
band  (clause  359)  is  an  exception  which  belongs  wholly 
to  the  law  of  rape,  and  does  not  affect  any  other  part  of 
the  code.  Every  such  exception  evidently  ought  to  be 
appended  to  the  rule  which  it  is  intended  to  modify. 

But  there  are  other  exceptions  which  are  common  to 
all  the  penal  clauses  of  the  code,  or  to  a  great  variety 
of  clauses  dispersed  over  many  chapters.  Such  are  the 
exceptions  in  favor  of  infants,  lunatics,  idiots,  persons 
under  the  influence  of  delirium ;  the  exceptions  in  favor 
of  acts  done  by  the  direction  of  the  law,  of  acts  done  in 
the  exercise  of  the  right  of  self-defence,  of  acts  done  by 
the  consent  of  the  party  harmed  by  them.  It  would 
obviously  be  inconvenient  to  repeat  these  exceptions  sev¬ 
eral  times  in  every  page.  We  have,  therefore,  placed 
them  in  a  separate  chapter,  and  we  have  provided  that 
every  deflnition  of  an  offence,  every  penal  provision,  and 
every  illustration  of  a  definition  or  penal  provision,  shall 
be  construed  subject  to  the  provisions  contained  in  that 
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chapter.  Most  of  those  explanations  appear  to  us  to 
require  no  explanation  or  defence.  But  the  meaning 
and  the  ground  of  the  rules  laid  down  in  clause  69  and 
in  the  three  following  clauses  may  not  be  obvious  at  first 
sight.  On  these,  therefore,  we  wish  to  make  a  few 
observations. 

We  conceive  the  general  rule  to  be,  that  nothing  ought 
to  be  an  offence  by  reason  of  any  harm  which  it  may 
cause  to  a  person  of  ripe  age  who,  undeceived,  has  given 
a  free  and  intelligent  consent  to  suffer  that  harm  or  to 
take  the  risk  of  that  harm.  The  restrictions  by  which 
the  rule  is  limited  affect  only  cases  where  human  life  is 
concerned.  Both  the  general  rule  and  the  restrictions 
may,  we  think,  be  easily  vindicated. 

If  Z.,  a  grown  man,  in  possession  of  all  his  faculties, 
directs  that  his  valuable  furniture  shall  be  burned,  that 
his  pictures  shall  be  cut  to  rags,  that  his  fine  house  shall 
be  pulled  down,  that  the  best  horses  in  his  stable  shall 
be  shot,  that  his  plate  shall  be  thrown  into  the  sea,  those 
who  obey  his  orders,  however  capricious  those  orders  may 
be,  however  deeply  Z.  may  afterwards  regret  that  he 
gave  them,  ought  not,  as  it  seems  to  us,  to  be  punished 
for  injuring  his  property.  Again,  if,  Z.  chooses  to  sell 
his  teeth  to  a  dentist,  and  permits  the  dentist  to  pull 
them  out,  the  dentist  ought  not  to  be  punished  for  injur¬ 
ing  Z.’s  person.  So  if  Z.  embraces  the  Mahomedan  reli¬ 
gion,  and  consents  to  undergo  the  painful  rite  which  is 
the  initiation  into  that  religion,  those  who  perform  the 
rite  ought  not  to  be  punished  for  injuring  Z.’s  person. 

The  reason  on  which  the  general  rule  which  we  have 
mentioned  rests  is  this,  that  it  is  impossible  to  restrain 
men  of  mature  age  and  sound  understanding  from  de¬ 
stroying  their  own  property,  their  own  health,  their  own 
comfort,  without  restraining  them  from  an  infinite  num¬ 
ber  of  salutary  or  innocent  actions.  It  is  by  no  means 
true  that  men  always  judge  rightly  of  their  own  interest. 
But  it  is  true  that,  in  the  vast  majority  of  cases,  they 
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judge  better  of  their  own  interest  than  any  lawgiver,  or 
any  tribunal,  which  must  necessarily  proceed  on  general 
principles,  and  which  cannot  have  within  its  contempla¬ 
tion  the  circumstances  of  particular  cases  and  the  tempers 
of  particular  individuals,  can  judge  for  them.  It  is  dijEfi- 
cult  to  conceive  any  law  which  should  be  effectual  to 
prevent  men  from  wasting  their  substance  on  the  most 
chimerical  speculations,  and  yet  which  should  not  prevent 
the  construction  of  such  works  as  the  Duke  of  Bridge¬ 
water’s  canals.  It  is  difficult  to  conceive  any  law  which 
should  prevent  a  man  from  capriciously  destroying  his 
property,  and  yet  which  should  not  prevent  a  philosopher, 
in  a  course  of  chemical  experiments,  from  dissolving  a 
diamond,  or  an  artist  from  taking  ancient  pictures  to 
pieces,  as  Sir  Joshua  Reynolds  did,  in  order  to  learn  the 
secret  of  the  coloring.  It  is  difficult  to  conceive  any  law 
which  should  prevent  a  man  from  capriciously  injuring 
his  own  health,  and  yet  which  should  not  prevent  an 
artisan  from  employing  himself  in  callings  which  are 
useful  and  indeed  necessary  to  society,  but  which  tend 
to  impair  the  constitutions  of  those  who  follow  them,  or 
a  public-spirited  physician  from  inoculating  himself  with 
the  virus  of  a  dangerous  disease.  It  is  chiefly,  we  con¬ 
ceive,  for  this  reason,  that  almost  all  governments  have 
thought  it  sufficient  to  restrain  men  from  harming  others, 
and  have  left  them  at  liberty  to  harm  themselves. 

But  though  in  general  we  would  not  punish  an  act  on 
account  of  any  harm  which  it  might  cause  to  a  person 
who  had  consented  to  suffer  that  harm,  we  think  that 
there  are  exceptions  to  this  rule,  and  that  the  case  in 
which  death  is  intentionally  inflicted  is  an  exception. 

It  appears  to  us  that  the  reasons  which  render  it  highly 
inexpedient  to  inflict  punishment  in  ordinary  cases  of 
harm  done  by  consent  of  the  person  harmed  do  not  exist 
here.  The  thing  prohibited  is  not,  like  the  destruction 
of  property,  or  like  the  mutilation  of  the  person,  a  thing 
which  is  sometimes  pernicious,  sometimes  innocent,  some- 
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times  highly  useful.  It  is  always,  and  under  all  circum¬ 
stances,  a  thing  which  a  wise  lawgiver  would  desire  to 
prevent,  if  it  were  only  for  the  purpose  of  making  human 
life  more  sacred  to  the  multitude.  We  cannot  prohibit 
men  from  destroying  the  most  valuable  effects,  or  from 
disfiguring  the  person  of  one  who  has  given  his  unex¬ 
torted  and  intelligent  consent  to  such  destruction  or  such 
disfiguration,  without  prohibiting  at  the  same  time  gain¬ 
ful  speculations,  innocent  luxuries,  manly  exercises,  heal¬ 
ing  operations.  But  by  prohibiting  a  man  from  inten¬ 
tionally  causing  the  death  of  another,  we  prohibit  nothing 
which  we  think  it  desirable  to  tolerate. 

It  seems  to  us  clear,  therefore,  that  no  consent  ought 
to  be  a  justification  of  the  intentional  causing  of  death. 
Whether  such  intentional  causing  of  death  ought  or 
ought  not  to  be  punished  as  murder  is  a  distinct  ques¬ 
tion,  and  will  be  considered  elsewhere. 

The  next  point  which  we  have  here  to  consider  is  how 
far  consent  ought  to  be  a  justification  of  the  causing  of 
death,  when  that  causing  of  death  is,  in  our  nomencla¬ 
ture,  voluntary,  yet  not  intentional,  that  is  to  say,  when 
the  person  who  caused  the  death  did  not  mean  to  cause 
it,  but  knew  that  he  was  likely  to  cause  it. 

In  general,  we  have  made  no  distinction  between  cases 
in  which  a  man  causes  an  effect  designedly,  and  cases  in 
which  he  causes  it  with  a  knowledge  that  he  is  likely  to 
cause  it.  If,  for  example,  he  sets  fire  to  a  house  in  a 
town  at  night,  with  no  other  object  than  that  of  facili¬ 
tating  a  theft,  but  being  perfectly  aware  that  he  is  likely 
to  cause  people  to  be  burned  in  their  beds,  and  thus 
causes  the  loss  of  life,  we  punish  him  as  a  murderer. 
But  there  is,  as  it  appears  to  us,  a  class  of  cases  in  which 
it  is  absolutely  necessary  to  make  a  distinction.  It  is 
often  the  wisest  thing  that  a  man  can  do  to  expose  his 
life  to  great  hazard.  It  is  often  the  greatest  service  that 
can  be  rendered  to  him  to  do  what  may  very  probably 
cause  his  death.  He  may  labor  under  a  cruel  and  wast- 
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ing  malady  which  is  certain  to  shorten  his  life,  and  which 
renders  his  life,  while  it  lasts,  useless  to  others  and  a 
torment  to  himself.  Suppose  that  under  these  circum¬ 
stances  he,  undeceived,  gives  his  free  and  intelligent 
consent  to  take  the  risk  of  an  operation  which  in  a  large 
proportion  of  cases  has  proved  fatal,  but  which  is  the 
only  method  by  which  his  disease  can  possibly  be  cured, 
and  which,  if  it  succeeds,  will  restore  him  to  health  and 
vigor.  We  do  not  conceive  that  it  would  be  expedient 
to  punish  the  surgeon  who  should  perform  the  operation, 
though  by  performing  it  he  might  cause  death,  not  in¬ 
tending  to  cause  death,  but  knowing  himself  to  be  likely 
to  cause  it.  Again ;  if  a  person  attacked  by  a  wild  beast 
should  call  out  to  his  friends  to  fire,  though  with  immi¬ 
nent  hazard  to  himself,  and  they  were  to  obey  the  call, 
we  do  not  conceive  that  it  would  be  expedient  to  pun¬ 
ish  them,  though  they  might  by  firing  cause  his  death, 
and  though  when  they  fired  they  knew  themselves  to  be 
likely  to  cause  his  death. 

We  propose,  therefore,  that  it  shall  be  no  offence  to 
do  even  what  the  doer  knows  to  be  likely  to  cause  death 
if  the  sufferer  being  of  ripe  age  has,  undeceived,  given 
a  free  and  intelligent  consent  to  stand  the  risk,  and  if 
the  doer  did  not  intend  to  cause  death,  but,  on  the  con¬ 
trary,  intended  in  good  faith  the  benefit  of  the  sufferer. 

We  have  now  explained  the  provisions  contained  in 
clauses  69  and  70.  The  cases  to  which  the  two  next 
clauses  relate  bear  a  close  affinity  to  those  which  we  have 
just  considered. 

A  lunatic  may  be  in  a  state  which  makes  it  proper  that 
he  should  be  put  into  a  strait  waistcoat.  A  child  may 
meet  with  an  accident  which  may  render  the  amputation 
of  a  limb  necessary.  But  to  put  a  strait  waistcoat  on 
a  man  without  his  consent  is,  under  our  definition,  to 
commit  an  assault.  To  amputate  a  limb  is,  by  our  defi¬ 
nition,  voluntarily  to  cause  grievous  hurt,  and,  as  sharp 
instruments  are  used,  is  a  very  highly  penal  offence. 


NOTES 


^^53 

We  have  therefore  provided,  by  clause  71,  that  the  con¬ 
sent  of  the  guardian  of  a  sufferer  who  is  an  infant  or 
who  is  of  unsound  mind  shall,  to  a  great  extent,  have 
the  effect  which  the  consent  of  the  sufferer  himself  would 
have,  if  the  sufferer  were  of  ripe  age  and  sound  mind. 

That  there  should  be  some  provision  of  this  sort  is  evi¬ 
dently  necessary.  On  the  other  hand,  we  feel  that  there 
is  a  considerable  danger  in  allowing  people  to  assume  the 
office  of  judging  for  others  in  such  cases.  Every  man 
always  intends  in  good  faith  his  own  benefit,  and  has  a 
deeper  interest  in  knowing  what  is  for  his  own  benefit 
than  anybody  else  can  have.  That  he  gives  a  free  and 
intelligent  consent  to  suffer  pain  or  loss,  creates  a  strong 
presumption  that  it  is  good  for  him  on  the  whole  to  suffer 
that  pain  or  loss.  But  we  cannot  •  safely  confide  to  him 
the  interest  of  his  neighbors  in  the  same  unreserved  man¬ 
ner  in  which  we  confide  to  him  his  own,  even  when  he 
sincerely  intends  to  benefit  his  neighbors.  Even  parents 
have  been  known  to  deliver  their  children  up  to  slavery 
in  a  foreign  country,  to  inflict  the  most  cruel  mutilations 
on  their  male  children,  to  sacrifice  the  chastity  of  their 
female  children,  and  to  do  all  this  declaring,  and  perhaps 
with  truth,  that  their  object  was  something  which  they 
considered  as  advantageous  to  the  children.  We  have 
therefore  not  thought  it  sufficient  to  require  that  on  such 
occasions  the  guardian  should  act  in  good  faith  for  the 
benefit  of  the  ward.  We  have  imposed  several  addi¬ 
tional  restrictions  which,  we  conceive,  carry  their  defence 
with  them. 

There  yet  remains  a  kindred  class  of  cases  which  are . 
by  no  means  of  rare  occurrence.  For  example,  a  person 
falls  down  in  an  apoplectic  fit.  Bleeding  alone  can  save 
him,  and  he  is  unable  to  signify  his  consent  to  be  bled. 
The  surgeon  who  bleeds  him  commits  an  act  falling  under 
the  definition  of  an  offence.  The  surgeon  is  not  the 
patient’s  guardian,  and  has  no  authority  from  any  such 
guardian;  yet  it  is  evident  that  the  surgeon  ought  not 
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to  be  punished.  Again,  a  house  is  on  fire.  A  person 
snatches  up  a  child  too  young  to  understand  the  danger, 
and  flings  it  from  the  housetop,  with  a  faint  hope  that 
it  may  be  caught  in  a  blanket  below,  but  with  the  know¬ 
ledge  that  it  is  highly  probable  that  it  will  be  dashed  to 
pieces.  Here,  though  the  child  may  be  killed  by  the 
fall,  though  the  person  who  threw  it  down  knew  that  it 
would  very  probably  be  killed,  and  though  he  was  not  the 
child’s  parent  or  guardian,  he  ought  not  to  be  punished. 

In  these  examples  there  is  what  may  be  called  a  tem¬ 
porary  guardianship  justified  by  the  exigency  of  the  case 
and  by  the  humanity  of  the  motive.  This  temporary 
guardianship  bears  a  considerable  analogy  to  that  tempo¬ 
rary  magistracy  with  which  the  law  invests  every  person 
who  is  present  when  a  great  crime  is  committed,  or  when 
the  public  peace  is  concerned.  To  acts  done  in  the  exer¬ 
cise  of  this  temporary  guardianship,  we  extend  by  clause 
72  a  protection  very  similar  to  that  which  we  have  given 
to  the  acts  of  regular  guardians. 

Clause  73  is  intended  to  provide  for  those  cases  which, 
though,  from  the  imperfections  of  language,  they  fall 
within  the  letter  of  the  penal  law,  are  yet  not  within  its 
spirit,  and  are  all  over  the  world  considered  by  the  pub¬ 
lic,  and  for  the  most  part  dealt  with  by  the  tribunals,  as 
innocent.  As  our  definitions  are  framed,  it  is  theft  to 
dip  a  pen  in  another  man’s  ink,  mischief  to  crumble  one 
of  his  wafers,  an  assault  to  cover  him  with  a  cloud  of 
dust  by  riding  past  him,  hurt  to  incommode  him  by  press¬ 
ing  against  him  in  getting  into  a  carriage.  There  are 
innumerable  acts  without  performing  which  men  cannot 
live  together  in  society,  acts -which  all  men  constantly  do 
and  suffer  in  turn,  and  which  it  is  desirable  that  they 
should  do  and  suffer  in  turn,  yet  which  differ  only  in 
degree  from  crimes.  That  these  acts  ought  not  to  be 
treated  as  crimes  is  evident,  and  we  think  it  far  better 
expressly  to  except  them  from  the  penal  clauses  of  the 
code  than  to  leave  it  to  the  judges  to  except  them  in  prac- 
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tice;  for  if  the  code  is  silent  on  the  subject,  the  judges 
can  except  these  cases  only  by  resorting  to  one  of  two 
practices  which  we  consider  as  most  pernicious,  by  mak¬ 
ing  law,  or  by  wresting  the  language  of  the  law  from  its 
plain  meaning. 

We  propose  (clauses  74  to  84)  to  except  from  the  oper¬ 
ation  of  the  penal  clauses  of  the  code  large  classes  of  acts 
done  in  good  faith  for  the  purpose  of  repelling  unlawful 
aggressions.  In  this  part  of  the  chapter  we  have  at¬ 
tempted  to  define,  with  as  much  exactness  as  the  subject 
appears  to  us  to  admit,  the  limits  of  the  right  of  private 
defence.  It  may  be  thought  that  we  have  allowed  too 
great  a  latitude  to  the  exercise  of  this  right;  and  we  are 
ourselves  of  opinion  that  if  we  had  been  framing  laws 
for  a  bold  and  high-spirited  people,  accustomed  to  take 
the  law  into  their  own  hand,  and  to  go  beyond  the  line  of 
moderation  in  repelling  injury,  it  would  have  been  fit  to 
provide  additional  restrictions.  In  this  country  the  danger 
is  on  the  other  side;  the  people  are  too  little  disposed  to 
help  themselves ;  the  patience  with  which  they  submit  to 
the  cruel  depredations  of  gang-robbers  and  to  trespass 
and  mischief  committed  in  the  most  outrageous  manner 
by  bands  of  ruffians,  is  one  of  the  most  remarkable,  and 
at  the  same  time  one  of  the  most  discouraging  symptoms 
which  the  state  of  society  in  India  presents  to  us.  Under 
these  circumstances  we  are  desirous  rather  to  rouse  and 
encourage  a  manly  spirit  among  the  people  than  to  mul¬ 
tiply  restrictions  on  the  exercise  of  the  right  of  seK- 
defence.  We  are  of  opinion  that  all  the  evil  which  is 
likely  to  arise  from  the  abuse  of  that  right  is  far  less 
serious  than  the  evil  which  would  arise  from  the  execu¬ 
tion  of  one  person  for  overstepping  what  might  appear  to 
the  courts  to  be  the  exact  line  of  moderation  in  resisting 
a  body  of  dacoits. 

We  think  it  right,  however,  to  say  that  there  is  no 
part  of  the  code  with  which  we  feel  less  satisfied  than 
this.  We  cannot  accuse  ourselves  of  any  want  of  dili- 
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gence  or  care.  No  portion  of  our  work  has  cost  us  more 
anxious  thought  or  has  been  more  frequently  rewritten. 
Yet  we  are  compelled  to  own  that  we  leave  it  still  in  a 
very  imperfect  state;  and  though  we  do  not  doubt  that 
it  may  be  far  better  executed  than  it  has  been  by  us,  we 
are  inclined  to  think  that  it  must  always  be  one  of  the 
least  exact  parts  of  every  system  of  criminal  law. 

W  e  have  now  made  such  observations  as  appear  to  us 
to  be  required  on  the  general  exceptions  which  we  pro¬ 
pose.  It  is  proper  that  we  should  next  explain  why  we 
have  not  proposed  any  exception  in  favor  of  some  classes 
of  acts  which,  as  some  persons  may  think,  are  entitled 
to  indulgence. 

We  long  considered  whether  it  would  be  advisable  to 
except  from  the  operation  of  the  penal  clauses  of  the  code 
acts  committed  in  good  faith  from  the  desire  of  self-pre¬ 
servation;  and  we  have  determined  not  to  except  them. 

We  admit,  indeed,  that  many  acts  falling  under  the 
definition  of  offences  ought  not  to  be  punished  when 
committed  from  the  desire  of  self-preservation;  and  for 
this  reason,  that,  as  the  penal  code  itself  appeals  solely 
to  the  fears  of  men,  it  never  caii  furnish  them  with  mo¬ 
tives  for  braving  dangers  greater  than  the  dangers  with 
which  it  threatens  them.  Its  utmost  severity  will  be 
inefficacious  for  the  purpose  of  preventing  the  mass  of 
mankind  from  yielding  to  a  certain  amount  of  tempta¬ 
tion.  It  can,  indeed,  make  those  who  have  yielded  to 
the  temptation  miserable  afterwards.  But  misery  which 
has  no  tendency  to  prevent  crime  is  so  much  clear  evil. 
It  is  vain  to  rely  on  the  dread  of  a  remote  and  contingent 
evil  as  sufficient  to  overcome  the  dread  of  instant  death, 
or  the  sense  of  actual  torture.  An  eminently  virtuous 
man  indeed  will  prefer  death  to  crime ;  but  it  is  not  to 
our  virtue  that  the  penal  law  addresses  itseff ;  nor  would 
the  world  stand  in  need  of  penal  laws  if  men  were  virtu¬ 
ous.  A  man  who  refuses  to  commit  a  bad  action,  when 
he  sees  preparations  made  for  killing  or  torturing  him 
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unless  he  complies,  is  a  man  who  does  not  require  the 
fear  of  punishment  to  restrain  him.  A  man,  on  the 
other  hand,  who  is  withheld  from  committing  crimes 
solely  or  chiefly  by  the  fear  of  punishment,  will  never  be 
withheld  by  that  fear  when  a  pistol  is  held  to  his  fore¬ 
head  or  a  lighted  torch  applied  to  his  fingers  for  the  pur¬ 
pose  of  forcing  him  to  commit  a  crime. 

It  would,  we  think,  be  mere  useless  cruelty  to  hang  a 
man  for  voluntarily  causing  the  death  of  others  by  jump¬ 
ing  from  a  sinking  ship  into  an  overloaded  boat.  The 
suffering  caused  by  the  punishment  is,  considered  by 
itself,  an  evil,  and  ought  to  be  inflicted  only  for  the  sake 
of  some  preponderating  good.  But  no  preponderating 
good,  indeed  no  good  whatever,  would  be  obtained  by 
hanging  a  man  for  such  an  act.  We  cannot  expect  that 
the  next  man  who  feels  the  ship  in  which  he  is  left  de¬ 
scending  into  the  waves,  and  sees  a  crowded  boat  putting 
off  from  it,  will  submit  to  instant  and  certain  death  from 
fear  of  a  remote  and  contingent  death.  There  are  men, 
indeed,  who  in  such  circumstances  would  sacrifice  their 
own  lives  rather  than  risk  the  lives  of  others.  But  such 
men  act  from  the  influence  of  principles  and  feelings 
which  no  penal  laws  can  produce,  and  which,  if  they 
were  general,  would  render  penal  laws  unnecessary. 
Again,  a  gang  of  dacoits,  finding  a  house  strongly  secured, 
seize  a  smith,  and  by  torture  and  threats  of  death  induce 
him  to  take  his  tools  and  to  force  the  door  for  them; 
here,  it  appears  to  us,  that  to  punish  the  smith  as  a 
housebreaker  would  be  to  inflict  gratuitous  pain.  We 
cannot  trust  to  the  deterring  effect  of  such  punishment. 
The  next  smith  who  may  find  himself  in  the  same  situa¬ 
tion  wiU  rather  take  his  chance  of  being,  at  a  distant 
time,  arrested,  convicted,  and  sentenced  to  imprisonment, 
than  incur  certain  and  immediate  death. 

In  the  cases  which  we  have  put,  some  persons  may 
perhaps  doubt  whether  there  ought  to  be  impunity;  but 
those  very  persons  would  generally  admit  that  the  ex- 
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treme  danger  was  a  mitigating  circumstance  to  be  con¬ 
sidered  in  apportioning  the  punishment.  It  might,  how¬ 
ever,  with  no  small  plausibility  be  contended  that  if  any 
punishment  at  all  is  inflicted  in  such  cases,  that  punish¬ 
ment  ought  to  be  not  merely  death,  but  death  with  tor¬ 
ture;  for  the  dread  of  being  put  to  death  by  torture 
might  possibly  be  sufficient  to  prevent  a  man  from  saving 
his  own  life  by  a  crime;  but  it  is  quite  certain,  as  we 
have  said,  that  the  mere  fear  of  capital  punishment  which 
is  remote,  and  which  may  never  be  inflicted  at  all,  will 
never  prevent  him  from  saving  his  life.  And  a  fortiori^ 
the  dread  of  a  milder  punishment  will  not  prevent  him 
from  saving  his  life.  Laws  directed  against  offences  to 
which  men  are  prompted  by  cupidity,  ought  always  to  take 
from  offenders  more  than  those  offenders  expect  to  gain 
by  crime.  It  would  obviously  be  absurd  to  provide  that 
a  thief  or  a  swindler  should  be  punished  with  a  fine 
not  exceeding  half  the  sum  which  he  had  acquired  by 
theft  or  swindling;  in  the  same  manner,  laws  directed 
against  offences  to  which  men  are  prompted  by  fear  ought 
always  to  be  framed  in  such  a  way  as  to  be  more  terrible 
than  the  dangers  which  they  require  men  to  brave.  It 
is  on  this  ground,  we  apprehend,  that  a  soldier  who  runs 
away  in  action  is  punished  with  a  rigor  altogether  unpro¬ 
portioned  to  the  moral  depravity  which  his  offence  indi¬ 
cates.  Such  a  soldier  may  be  an  honest  and  benevolent 
man,  and  irreproachable  in  all  the  relations  of  civil  life ; 
yet  he  is  punished  as  severely  as  a  deliberate  assassin, 
and  more  severely  than  a  robber  or  a  kidnapper.  Why 
is  this?  Evidently  because,  as  his  offence  arises  from 
fear,  it  must  be  punished  in  such  a  manner  that  timid 
men  may  dread  the  punishment  more  than  they  dread  the 
fire  of  the  enemy. 

If  all  cases  in  which  acts  falling  under  the  definition 
of  offences  are  done  from  the  desire  of  self-preservation 
were  as  .clear  as  the  cases  which  we  have  put  of  the  man 
who  jumps  from  a  sinking  ship  into  a  boat,  and  of  the 
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smith  who  is  compelled  by  dacoits  to  force  a  door  for 
them,  we  should,  without  hesitation,  propose  to  exempt 
this  class  of  acts  from  punishment.  But  it  is  to  he  ob¬ 
served,  that  in  both  these  cases  the  person  in  danger  is 
supposed  to  have  been  brought  into  danger,  without  the 
smallest  fault  on  his  own  part,  by  mere  accident,  or  by 
the  depravity  of  others.  If  a  captain  of  a  merchantman 
were  to  run  his  ship  on  shore  in  order  to  cheat  the  in¬ 
surers,  and  then  to  sacrifice  the  lives  of  others  in  order 
to  save  himself  from  a  danger  created  by  his  own  villainy ; 
if  a  person  who  had  joined  himself  to.  a  gang  of  dacoits, 
with  no  other  intention  than  that  of  robbing,  were,  at 
the  command  of  his  leader,  accompanied  with  threats  of 
instant  death  in  case  of  disobedience,  to  commit  murder, 
though  unwillingly,  the  case  would  be  widely  different, 
and  our  former  reasoning  would  cease  to  apply;  for  it 
is  evident  that  punishment  which  is  inefficacious  to  pre¬ 
vent  a  man  from  yielding  to  a  certain  temptation  may 
often  be  efficacious  to  prevent  him  from  exposing  himself 
to  that  temptation.  We  cannot  count  on  the  fear  which 
a  man  may  entertain  of  being  brought  to  the  gallows  at 
some  distant  time  as  sufficient  to  overcome  the  fear  of 
instant  death;  but  the  fear  of  remote  punishment  may 
often  overcome  the  motives  which  induce  a  man  to  league 
himself  with  lawless  companions,  in  whose  society  no  per¬ 
son  who  shrinks  from  any  atrocity  that  they  may  command 
can  be  certain  of  his  life.  Nothing  is  more  usual  than  for 
pirates,  gang-robbers,  and  rioters  to  excuse  their  crimes 
by  declaring  that  they  were  in  dread  of  their  associates, 
and  durst  not  act  otherwise.  Nor  is  it  by  any  means 
improbable  that  this  may  often  be  true.  Nay,  it  is  not 
improbable  that  crews  of  pirates  and  gangs  of  robbers 
may  have  committed  crimes  which  every  one  among  them 
was  unwilling  to  commit,  under  the  influence  of  mutual 
fear;  but  we  think  it  clear  that  this  circumstance  ought 
not  to  exempt  them  from  the  full  severity  of  the  law. 

Again,  nothing  is  more  usual  than  for  thieves  to  urge 


cl6o 


INDIAN  PENAL  CODE 


distress  and  hunger  as  excuses  for  their  thefts.  It  is 
certain,  indeed,  that  many  thefts  are  committed  from  the 
pressure  of  distress  so  severe  as  to  be  more  terrible  than 
the  punishment  of  theft,  and  than  the  disgrace  which 
that  punishment  brings  with  it  to  the  mass  of  mankind. 
It  is  equally  certain  that,  when  the  distress  from  which 
a  man  can  relieve  himself  by  theft  is  more  terrible  than 
the  evil  consequences  of  theft,  those  consequences  will 
not  keep  him  from  committing  theft;  yet  it  by  no  means 
follows  that  it  is  irrational  to  punish  him  for  theft ;  for 
though  the  fear  of  punishment  is  not  likely  to  keep  any 
man  from  theft  when  he  is  actually  starving,  it  is  very 
likely  to  keep  him  from  being  in  a  starving  state.  It  is 
of  no  effect  to  counteract  the  irresistible  motive  which 
immediately  prompts  to  theft;  but  it  is  of  great  effect 
to  counteract  the  motives  to  that  idleness  and  that  profu¬ 
sion  which  end  in  bringing  a  man  into  a  condition  in 
which  no  law  will  keep  him  from  committing  theft.  We 
can  hardly  conceive  a  law  more  injurious  to  society  than 
one  which  should  provide  that  as  soon  as  a  man  who  had 
neglected  his  work,  or  who  had  squandered  his  wages  in 
stimulating  drugs,  or  gambled  them  away,  had  been 
thirty-six  hours  without  food,  and  felt  the  sharp  impulse 
of  hunger,  he  might,  with  impunity,  steal  food  from  his 
neighbors. 

We  should  therefore  think  it  in  the  highest  degree 
pernicious  to  enact  that  no  act  done  under  the  fear  even 
of  instant  death  should  be  an  offence.  It  would  a  fortiori 
be  absurd  to  enact  that  no  act  under  the  fear  of  any  other 
evil  should  be  an  offence. 

There  are,  as  we  have  said,  cases  in  which  it  would 
be  useless  cruelty  to  punish  acts  done  under  the  fear  of 
death,  or  even  of  evils  less  than  death.  But  it  appears 
to  us  impossible  precisely  to  define  these  cases.  We 
have,  therefore,  left  them  to  the  government,  which,  in 
the  exercise  of  its  clemency,  will  doubtless  be  guided  in 
a  great  measure  by  the  advice  of  the  courts. 
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We  considered  whether  it  would  be  desirable  to  make 
any  distinction  between  offences  committed  against  free¬ 
men  and  offences  committed  against  slaves.  We  cer¬ 
tainly  entered  on  the  consideration  of  this  important 
question  with  a  strong  leaning  to  the  opinion  that  no 
such  distinction  ought  to  be  made.  We  thought  it  our 
duty,  however,  not  to  come  to  a  decision  without  obtain¬ 
ing  information  and  advice  from  those  who  were  best 
qualified  to  give  it.  We  have  collected  information  on 
the  subject  from  every  part  of  India,  and  we  have  now 
-  in  our  office  a  large  collection  of  documents  containing 
much  that  is  curious,  and  that  in  future  stages  of  the 
work  in  which  we  are  engaged  will  be  useful.  At  pre¬ 
sent  we  have  only  to  consider  the  subject  with  reference 
to  the  penal  code. 

These  documents  have  satisfied  us  that  there  is  at  pre¬ 
sent  no  law  whatever  defining  the  extent  of  the  power  of 
a  master  over  his  slaves ;  that  everything  depends  on  the 
disposition  of  the  particular  functionary  who  happens  to 
be  in  charge  of  a  district,  and  that  functionaries  who  are 
in  charge  of  contiguous  districts,  or  who  have  at  different 
times  been  in  charge  of  the  same  district,  hold  diametri¬ 
cally  opposite  opinions  as  to  what  their  official  duty  re¬ 
quires.  Nor  is  this  discrepancy  found  only  in  the  pro¬ 
ceedings  of  subordinate  courts.  The  Court  of  Nizamut 
Adawlut  at  Fort  William  lay  down  the  law  thus:  “A 
master  would  not  be  punished,  the  court  opine,  for  in¬ 
flicting  a  slight  correction  on  his  legal  slave,  such  as 
a  tutor  would  be  justified  in  inflicting  on  a  scholar,  or 
a  father  on  a  child.”  The  Court  of  Nizamut  Adawlut  at 
Allahabad  take  a  quite  different  view  of  the  law :  “  Al¬ 
though,”  they  say,  “the  Mahomedan  law  permits  the 
master  to  correct  his  slave  with  moderation,  the  code  by 
which  the  magistrates  and  other  criminal  authorities  are 
bound  to  regulate  their  proceedings  does  not  recognize 
any  such  power,  and  as  the  regulations  of  the  government 
draw  no  distinction  between  the  slave  and  the  freeman  in 
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criminal  matters,  but  place  them  both  on  a  level,  it  is 
the  practice  of  the  courts,  following  the  principles  of 
equal  justice,  to  treat  them  both  alike.”  The  Court  of 
Foujdarry  Adawlut  at  Madras  state  that  it  is  not  the 
practice  of  the  courts  to  make  any  distinction  whatever 
in  cases  which  come  before  them;  that  a  circular  order 
of  the  Foujdarry  Adawlut  recognizes  the  right  of  a  mas¬ 
ter  to  inflict  corrections  in  certain  cases,  but  that  in  prac¬ 
tice  no  such  distinction  is  made.  We  own  that  we  enter¬ 
tain  some  doubts  whether  the  practice  be  universally  such 
as  is  supposed  by  the  Foujdarry  Adawlut.  We  per¬ 
ceive  that  two  magistrates  in  the  western  division  of  the 
Madras  Presidency  differ  from  each  other  in  opinion  on 
this  subject.  The  magistrate  of  Canara  says  that  “the 
right  of  the  master  to  inflict  punishment  has  been  al¬ 
lowed,  but  only  to  a  very  small  extent.”  The  magistrate 
of  Malabar  states  that  “the  relation  of  a  master  and 
slave  has  never  been  recognized  as  justifying  acts  which 
would  otherwise  be  punishable,  or  as  constituting  a 
ground  for  mitigation  of  punishment.”  The  Court  of 
Foujdarry  Adawlut  at  Bombay  has  given  no  opinion  on 
the  point,  and  there  is  a  great  difference  of  opinion 
among  the  subordinate  authorities  in  the  Bombay  Presi¬ 
dency.  One  gentleman  conceives  that  the  imposing  of 
personal  restraint  is  the  only  act  otherwise  punishable 
which  the  courts  would  allow  a  master  to  commit  when 
a  slave  might  be  concerned.  Another  conceives  that  a 
master  has  a  power  of  correction  similar  to  that  of  a 
father.  A  third  goes  further,  and  is  of  opinion  that 
“all  but  cases  of  very  aggravated  nature  would  be  con¬ 
sidered  as  entitled  to  exemption  from  or  mitigation  of 
punishment  on  this  account.”  On  the  other  hand,  sev¬ 
eral  gentlemen  are  of  opinion  that  the  relation  of  master 
and  slave  would  not  be  considered  by  the  courts  as  a  plea 
for  any  act  which  would  be  an  offence  if  committed 
against  a  freeman. 

It  is  clear,  therefore,  that  we  find  the  law  in  a  state 
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of  utter  uncertainty.  It  is  equally  clear  that  we  cannot 
leave  it  in  that  state.  We  must  either  withdraw  from 
a  large  class  of  slaves  a  protection  to  which  the  courts 
under  the  jurisdiction  of  which  they  live  now  think  them 
entitled,  or  we  must  extend  to  a  large  class  a  protection 
greater  than  what  they  actually  enjoy. 

W e  have  not  the  smallest  hesitation  in  recommending 
to  his  Lordship  in  Council  that  the  law  throughout  all 
British  India  should  be  conformable  to  what,  in  the  opin¬ 
ion  of  the  Court  of  Nizamut  Adawlut  at  Allahabad,  is 
now  actually  the  law  in  the  Presidency  of  Fort  William, 
and  to  what,  in  the  opinion  of  the  Court  of  Foujdarry 
Adawlut  at  Fort  St.  George,  is  now  actually  the  practice 
in  the  Madras  Presidency.  That  is  to  say,  we  recom¬ 
mend  that  no  act  falling  under  the  definition  of  an 
offence  should  be  exempted  from  punishment  because  it 
is  committed  by  a  master  against  his  slave. 

The  distinction  which,  in  the  opinion  of  many  respect¬ 
able  functionaries,  the  law  now  makes  between  acts  com¬ 
mitted  against  a  freeman  and  acts  committed  against  a 
slave  is  in  itself  an  evil,  and  an  evil  so  great,  that  no¬ 
thing  but  the  strongest  necessity,  proved  by  the  strongest 
evidence,  could  justify  any  governm,ent  in  maintaining 
it.  We  conceive  that  the  circumstances  which  we  have 
already  stated  are  sufficient  to  show  that  no  such  neces¬ 
sity  exists.  By  removing  all  doubt  on  the  subject,  we 
shall  not  deprive  the  master  of  a  power  the  right  to  which 
has  never  been  questioned,  but  of  a  power  which  is  and 
has  for  some  time  been,  to  say  the  least,  of  disputable 
legality,  and  which  has  been  held  by  a  very  precarious 
tenure. 

To  leave  the  question  undecided  is  impossible.  To 
decide  the  question  by  putting  any  class  of  slaves  in  a 
worse  situation  than  that  in  which  they  now  are  is  a 
course  which  we  cannot  think  of  recommending,  and 
which  we  are  certain  that  the  government  will  not  adopt. 
The  inference  seems  to  be,  that  the  question  ought  to  be 
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decided  by  declaring  that  whatever  is  an  offence  when 
committed  against  a  freeman  shall  be  also  an  offence 
when  committed  against  a  slave. 

It  may  perhaps  be  thought  that,  by  framing  the  law 
in  this  manner,  we  do,  in  fact,  virtually  abolish  slavery 
in  British  India;  and  undoubtedly,  if  the  law  as  we  have 
framed  it  should  be  really  carried  into  full  effect,  it  will 
at  once  deprive  slavery  of  those  evils  which  are  its  es¬ 
sence,  and  will  insure  the  speedy  and  natural  extinction 
of  the  whole  system.  The  essence  of  slavery,  the  circum¬ 
stance  which  makes  slavery  the  worst  of  all  social  evils, 
is  not  in  our  opinion  this,  that  the  master  has  a  legal 
right  to  certain  services  from  the  slave,  but  this,  that  the 
master  has  a  legal  right  to  enforce  the  performance  of 
those  services  without  having  recourse  to  the  tribunals. 
He  is  a  judge  in  his  own  cause.  He  is  armed  with  the 
powers  of  a  magistrate  for  the  protection  of  his  own 
private  interest  against  the  person  who  owes  him  service. 
Every  other  judge  quits  the  bench  as  soon  as  his  own 
cause  is  called  on.  The  judicial  authority  of  the  master 
begins  and  ends  with  cases  in  which  he  has  a  direct 
stake.  The  moment  that  a  master  is  really  deprived  of 
.  this  authority,  the  moment  that  his  right  to  service  really 
becomes,  like  his  right  to  money  which  he  has  lent,  a 
mere  civil  right,  which  he  can  enforce  only  by  a  civil 
action,  the  peculiarly  odious  and  malignant  evils  of 
slavery  disappear  at  once.  The  name  of  slavery  may  be 
retained,  but  the  thing  is  no  longer  the  same.  It  is 
evidently  impossible  that  any  master  can  really  obtain 
efficient  service  from  unwilling  laborers  by  means  of 
prosecution  before  the  civil  tribunals.  Nor  is  there  any 
instance  of  any  country  in  which  the  relation  of  master 
and  servant  is  maintained  by  means  of  such  actions.  In 
some  states  of  society  the  laborer  works  because  the  mas¬ 
ter  inflicts  instant  correction  whenever  there  is  any  dis¬ 
obedience  or  slackness.  ,In  a  different  state  of  society, 
the  people  labor  for  a  master  because  the  master  makes 
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it  wortli  their  while.  Practically,  we  believe  it  will  be 
found  that  there  is  no  third  way.  A  laborer  who  has 
neither  the  motive  of  the  freeman  nor  that  of  the  slave, 
who  is  actuated  neither  by  the  hope  of  wages  nor  by  the 
dread  of  stripes,  will  not  work  at  all.  The  master  may 
indeed,  if  he  chooses,  go  before  the  tribunals  and  obtain 
a  decree.  But  scarcely  any  master  would  think  it  worth 
while  to  do  so,  and  scarcely  any  laborer  would  be  spurred 
to  constant  and  vigorous  exertion  by  the  dread  of  such 
a  legal  proceeding.  In  fact,  we  are  not  even  able  to 
form  to  ourselves  the  idea  of  a  society  in  which  the  work¬ 
ing  classes  should  have  no  other  motives  to  industry 
than  the  dread  of  prosecution.  We  understand  how  the 
planter  of  Mauritius  formerly  induced  his  negroes  to 
work.  He  applied  the  lash  if  they  loitered.  We  un¬ 
derstand  how  our  grooms  and  bearers  are  induced  to 
work  at  Calcutta.  They  are  gainers  by  working,  and 
by  obtaining  a  good  character;  they  are  losers  by  being 
turned  away.  But  in  what  other  way  servants  can  be 
induced  to  work  we  do  not  understand. 

It  appears  to  us,  therefore,  that  if  we  can  really  pre¬ 
vent  the  master  from  exacting  service  by  the  use  of  any 
violence  or  restraint,  or  by  the  infliction  of  any  bodily 
hurt,  one  of  two  effects  will  inevitably  follow :  either  the 
master  will  obtain  no  service  at  all,  or  he  will  find  him- 
seK  under  the  necessity  of  obtaining  it  by  making  it  a 
source  of  advantage  to  the  laborer  as  well  as  to  himself. 
A  laborer  who  knows  that  if  he  idles,  his  master  will  not 
dare  to  strike  him;  that  if  he  absconds,  his  master  will 
not  dare  to  confine  him;  that  his  master  can  enforce  a 
claim  to  service  only  by  taking  more  trouble,  losing  more 
time,  and  spending  more  money  than  the  service  is  worth, 
will  not  work  for  fear.  It  follows  that  if  the  master 
wishes  the  laborer  to  work  at  all,  the  master  must  have 
recourse  to  different  motives,  to  the  motives  of  a  freeman, 
to  the  hope  of  reward,  to  the  sense  of  reciprocal  benefit. 
Names  are  of  no  consequence.  It  matters  nothing  whether 
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the  laborer  be  or  be  not  called  a  slave.  All  that  is  of 
real  moment  is  that  he  should  work  from  the  motives  and 
feelings  of  the  freeman. 

This  effect,  we  are  satisfied,  would  follow  if  outrages 
offered  to  slaves  were  really  punished  exactly  as  outrages 
offered  to  freemen  are  punished.  But  we  are  far  indeed 
from  thinking  that,  by  merely  framing  the  law  as  we 
have  framed  it,  we  shall  produce  this  effect.  It  is  quite 
certain  that  slaves  are  at  present  often  oppressed  by  their 
masters  in  districts  where  the  magistrates  and  judges 
conceive  that  the  law  now  is  what  we  propose  that  it  shall 
henceforth  be.  It  is  therefore  evident  that  they  may 
continue  to  be  oppressed  by  their  masters  when  the  law 
has  been  made  perfectly  clear.  To  an  ignorant  laborer, 
accustomed  from  his  birth  to  obey  a  superior  for  daily 
food,  to  submit  without  resistance  to  the  cruelty  and 
tyranny  of  that  superior,  perhaps  to  be  transferred,  like 
a  horse  or  a  sheep,  from  one  superior  to  another,  neither 
the  law  which  we  now  propose,  nor  any  other  law,  will 
of  itself  give  freedom.  It  is  of  little  use  to  direct  the 
judge  to  punish  unless  we  can  teach  the  sufferer  to  com¬ 
plain. 

We  have  thought  it  right  to  state  this,  lest  we  should 
mislead  His  Lordship  in  Council  into  an  opinion  that  the 
law,  framed  as  we  propose  to  frame  it,  will  really  remove 
all  the  evils  of  slavery,  and  that  nothing  more  will  re¬ 
main  to  be  done.  So  far  are  we  from  thinking  that  the 
law,  as  we  propose  to  frame  it,  will  of  itself  effect  a  great 
practical  change,  that  we  greatly  doubt  whether  even  a 
law  abolishing  slavery  would  of  itself  effect  any  great 
practical  change.  Our  belief  is  that  even  if  slavery  were 
expressly  abolished,  it  might,  and  would,  in  some  parts 
of  India,  still  continue  to  exist  in  practice.  We  trust, 
therefore,  that  His  Lordship  in  Council  will  not  consider 
the  measure  which  we  now  recommend  as  of  itself  suffi¬ 
cient  to  accomplish  the  benevolent  ends  of  the  British 
Legislature,  and  to  relieve  the  Indian  government  from 
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its  obligation  to  watch  over  the  interests  of  the  slave 
population. 

NOTE  (C) 

ON  THE  CHAPTER  OF  OFFENCES  AGAINST  THE  STATE 

His  Lordship  in  Council  will  perceive  that,  in  this 
chapter,  we  have  provided  only  for  offences  against  the 
government  of  India,  and  that  we  have  made  no  mention 
of  offences  against  the  general  government  of  the  British 
empire.  W e  have  done  so  because  it  appears  to  us  doubt¬ 
ful  to  what  extent  his  Lordship  in  Council  is  competent 
to  legislate  respecting  such  offences.  The  Act  of  Parlia¬ 
ment  which  defines  the  legislative  power  of  the  Council 
of  India  especially  prohibits  that  body  from  making  any 
law  “which  shall  in  any  way  affect  any  prerogative  of 
the  Crown  or  the  authority  of  Parliament,  or  any  part  of 
the  unwritten  laws,  or  Constitution  of  the  United  King¬ 
dom  of  Great  Britain  and  Ireland,  whereon  may  depend, 
in  any  degree,  the  allegiance  of  any  person  to  the  Crown 
of  the  United  Kingdom,  or  the  sovereignty  or  dominion 
of  the  said  Crown  over  any  part  of  the  said  territories.” 

It  might  be  argued  that  these  words  relate  only  to  laws 
affecting  the  rights  of  the  Crown  and  of  Parliament,  and 
not  to  laws  affecting  the  penal  sanctions  of  those  rights, 
and  that,  therefore,  though  the  Governor  General  in  Coun¬ 
cil  has  no  power  to  absolve  the  King’s  subjects  from  their 
allegiance,  he  has  power  to  fix  the  punishment  to  which 
they  shall  be  liable  for  violating  their  allegiance.  It 
seems  to  us,  however,  that  there  is  the  closest  connection 
in  this  case  between  the  right  and  the  penal  sanction; 
that  a  power  to  alter  the  sanction  amounts  to  a  power  to 
abolish  the  right;  and  that  Parliament,  which  withheld 
from  the  Indian  Legislature  one  of  those  powers,  cannot 
be  supposed  to  have  intended  to  grant  the  other. 

If  the  Governor  General  in  Council  has  the  legal 
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power  to  fix  the  punishment  of  a  subject  who  should,  in 
the  territories  of  the  East  India  Company,  conspire  the 
death  of  the  King,  or  levy  war  against  the  King,  then 
the  Governor  General  in  Council  has  the  legal  power  to 
fix  that  punishment  at  a  fine  of  one  anna;  and  it  is  plain 
that  a  law  which  should  fix  such  a  fine  as  the  only  pun¬ 
ishment  of  regicide  and  rebellion  would  be  a  law  virtually 
absolving  all  subjects  within  the  territories  of  the  East 
India  Company  from  their  allegiance. 

This  part  of  the  penal  law,  therefore,  we  have  not 
ventured  to  touch.  W e  leave  it  to  the  Imperial  Legisla-  ‘ 
ture.  But  we  trust  that  we  may  be  permitted  to  suggest 
to  His  Lordship  in  Council  that  the  early  attention  of 
the  Home  authorities  should  be  called  to  this  subject. 

There  is  no  doubt  that  the  criminal  statute  law  of 
England  is  not  binding  generally  on  a  native  of  India  in 
the  Mofussil.  Whether  the  statute  law  relating  to  trea¬ 
son  be  binding  on  such  a  native  is  a  question  with  respect 
to  which  we  do  not  venture  to  give  a  decided  opinion. 
It  seems  to  us  exceedingly  doubtful  whether  that  part  of 
the  statute  law  be  binding  on  such  a  native.  It  is  quite 
certain  that  no  court  has  ever  enforced  it  against  such  a 
native ;  and  that,  in  the  opinion  of  many  respectable  and 
intelligent  judicial  officers  in  the  service  of  the  Company, 
it  could  not  legally  be  enforced  against  such  a  native. 
Nor  are  the  Company’s  judicial  officers,  by  whom  alone 
such  a  native  can  legally  be  tried,  likely  to  be  accurately 
acquainted  with  the  statute  law  of  England  on  the  sub¬ 
ject  of  treason,  or  with  the  mass  of  constructions  and 
precedents  by  which  that  law  has  been  overlaid.  If  such 
a  nj^tive  be  not  punishable  under  the  English  statute  law 
of  treason,  it  is  difficult  to  say  under  what  law  he  could 
be  punished  for  that  crime.  The  regulations  contain 
nothing  on  the  subject.  The  Council  of  India,  we  con¬ 
ceive,  is  not  competent  to  legislate  respecting  it.  The 
Mahomedan  law  might  possibly  be  so  violently  strained 
as  to  reach  it  in  Bengal  and  in  the  Madras  Presidency; 
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and  in  the  Bombay  Presidency  it  might  possibly  be 
brought  within  that  clause  which  arms  the  courts  with  an 
enormous  discretion  in  cases  in  which  they  conceive  that 
morality  and  social  order  require  protection.  But  there 
are,  in  our  opinion,  strong  reasons  against  retaining 
either  the  Mahomedan  penal  law,  or  the  sweeping  clause 
of  the  Bombay  Kegulations,  to  which  we  have  referred. 

It  may  be  added  that  the  provision  of  the  Bombay 
Kegulations,  to  which  we  have  referred,  applies  only  to 
persons  who  profess  a  religion  with  which  a  system  of 
penal  law  is  inseparably  connected.  Unless,  therefore, 
the  English  statute  law  on  the  subject  of  treason  applies 
to  natives  in  the  Mofussil,  a  point  respecting  which  we 
entertain  great  doubt,  a  native  Christian  who  should,  at 
Surat,  assist  the  levying  of  war,  not  against  the  Com¬ 
pany’s  government,  but  against  the  British  Crown,  would 
be  liable  to  no  punishment  whatever. 

This  anomalous  state  of  things  may  be,  in  some  de¬ 
gree,  explained  by  the  singular  manner  in  which  the 
British  empire  grew  up  in  India.  The  East  India  Com¬ 
pany  was,  during  a  long  course  of  years,  in  theory  at 
least,  under  two  masters.  It  was  subject  to  the  King  of 
England;  it  was  subject  also  to  the  great*' Mogul.  It 
derived  its  corporate  existence  from'  the  British  Parlia¬ 
ment.  It  held  its  territorial  possessions  by  a  grant  from 
the  Durbar  of  Delhi.  The  situation  of  the  native  sub¬ 
jects  of  the  Company  bore  some  analogy  to  that  of  the 
inhabitants  of  Mindelheim,  while  that  fief  of  the  empire 
was  held  by  the  Duke  of  Marlborough.  The  inhabitants 
of  Mindelheim  were  subjects  of  the  Duke  of  Marlbor¬ 
ough,  but  they  owed  no  allegiance  to  the  English  Crown, 
though  their  sovereign  was  subject  to  that  Crown.  It 
was  in  this  way  that  the  British  empire  in  India  origi¬ 
nated.  It  was  long  considered  as  a  wise  policy  to  dis¬ 
guise  the  real  power  of  the  English  under  the  forms  of 
vassalage,  and  to  leave  to  the  Mogul  and  his  Viceroys 
the  empty  honors  of  a  sovereignty  which  was  really  held 
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by  the  Company.  This  policy  was  abandoned  slowly 
and  by  imperceptible  degrees.  The  recognition  of  the 
supremacy  of  the  King  of  Delhi  appeared  on  the  seal  of 
the  British  government  down  to  a  late  period,  and  on  its 
coin  down  to  a  still  later  period.  A  great  change  has 
indeed  taken  place  since  the  grant  of  the  Dewannee  of  the 
lower  provinces  to  the  Company,  but  it  has  taken  place 
so  gradually  that,  though  it  would  be  absurd  to  deny 
that  the  natives  of  British  India  are  now  subjects  of  His 
Majesty,  it  would  be  impossible  to  point  out  the  particu¬ 
lar  time  when  they  became  so. 

To  these  circumstances  we  attribute  most  of  the  anom¬ 
alies  which  are  to  be  found  in  the  legal  relation  subsist¬ 
ing  between  the  natives  of  British  India  and  the  general 
government  of  the  empire.  It  seems  highly  desirable 
that  the  Imperial  Legislature  should  do  what  cannot  be 
done  by  the  Local  Legislature,  and  should  pass  a  law  of 
high  treason  for  the  territories  of  the  East  India  Com¬ 
pany.  As  far,  indeed,  as  respects  the  royal  person,  the 
present  state  of  the  law,  though  in  theory  unseemly,  is 
not  likely  to  cause  any  practical  evil.  It  is  highly  im¬ 
probable  that  any  English  King  will  visit  his  Indian 
dominions,  or  that  any  plot,  having  for  its  object  the 
death  of  an  English  King,  will  ever  extend  its  ramifica¬ 
tions  to  India.  But  it  is  by  no  means  improbable  that 
persons  residing  in  the  territories  of  the  East  India  Com¬ 
pany  may  be  parties  to  the  levying  of  war  against  the 
British  Crown,  without  violating  any  local  regulation. 
If  any  insurrection  were  to  take  place  in  any  of  the  Brit¬ 
ish  dominions  in  the  Eastern  Seas,  in  Ceylon,  for  exam¬ 
ple,  or  in  Mauritius,  it  is  by  no  means  improbable  that 
persons  residing  within  the  Company’s  territories  might 
furnish  information  and  stores  to  the  rebels.  And  if 
this  were  done  by  a  person  not  subject  to  the  jurisdic¬ 
tion  of  the  courts  established  by  Koyal  Charter,  we  are 
satisfied  that  there  would  be  the  most  serious  difficulty 
in  bringing  the  criminal  to  legal  punishment. 
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We  have,  His  Lordship  in  Council  will  perceive,  made 
the  abetting  of  hostilities  against  the  government,  in 
certain  cases,  a  separate  offence,  instead  of  leaving  it  to 
the  operation  of  the  general  law  laid  down  in  the  chapter 
on  abetment.  We  have  done  so  for  two  reasons.  In 
the  first  place,  war  may  be  waged  against  the  govern¬ 
ment  by  persons  in  whom  it  is  no  offence  to  wage  such 
war,  by  foreign  princes  and  their  subjects.  Our  general 
rules  on  the  subject  of  abetment  would  apply  to  the  case 
of  a  person  residing  in  the  British  territories,  who  should 
abet  a  subject  of  the  British  government  in  waging  war 
against  that  government;  but  they  would  not  reach  the 
case  of  a  person  who,  while  residing  in  the  British  terri¬ 
tories,  should  abet  the  waging  of  war  by  any  foreign 
prince  against  the  British  government.  In  the  second 
place,  we  agree  with  the  great  body  of  legislators  in 
thinking,  that  though  in  general  a  person  who  has  been 
a  party  to  a  criminal  design  which  has  not  been  carried 
into  effect  ought  not  to  be  punished  so  severely  as  if 
that  design  had  been  carried  into  effect,  yet  an  exception 
to  this  rule  must  be  made  with  respect  to  high  offences 
against  the  state;  for  state  crimes,  and  especially  the 
most  heinous  and  formidable  state  crii;aes,  have  this  pecul¬ 
iarity,  that  if  they  are  successfully  committed,  the  crimi¬ 
nal  is  almost  always  secure  from  punishment.  The  mur¬ 
derer  is  in  greater  danger  after  his  victim  is  dispatched 
than  before.  The  thief  is  in  greater  danger  after  the 
purse  is  taken  than  before.  But  the  rebel  is  out  of 
danger  as  soon  as  he  has  subverted  the  government.  As 
the  penal  law  is  impotent  against  a  successful  rebel,  it  is 
consequently  necessary  that  it  should  be  made  strong  and 
sharp  against  the  first  beginnings  of  rebellion,  against 
treasonable  designs  which  have  been  carried  no  further 
than  plots  and  preparations.  We  have  therefore  not 
thought  it  expedient  to  leave  such  plots  and  preparations 
.to  the  ordinary  law  of  abetment.  That  law  is  framed 
on  principles  which,  though  they  appear  to  us  to  be 
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quite  sound,  as  respects  the  great  majority  of  offences, 
would  be  inapplicable  here.  Under  that  general  law, 
a  conspiracy  for  the  subversion  of  the  government  would 
not  be  punished  at  all  if  the  conspirators  were  detected 
before  they  had  done  more  than  discuss  plans,  adopt 
resolutions,  and  interchange  promises  of  fidelity.  A 
conspiracy  for  the  subversion  of  the  government,  which 
should  be  carried  as  far  as  the  gunpowder  treason  or  the 
assassination  plot  against  William  the  Third,  would  be 
punished  very  much  less  severely  than  the  counterfeiting 
of  a  rupee,  or  the  presenting  of  a  forged  check.  We 
have,  therefore,  thought  it  absolutely  necessary  to  make 
separate  provision  for  the  previous  abetting  of  great  state 
offences.  The  subsequent  abetting  of  such  offences  may, 
we  think,  without  inconvenience,  be  left  to  be  dealt  with 
according  to  the  general  law. 


NOTE  (D) 

* 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO  THE  ' 

ARMY  AND  NAVY 

A  FEW  words  will  explain  the  necessity  of  having  some 
provisions  of  the  nature  of  those  which  are  contained  in 
this  chapter. 

It  is  obvious  that  a  person  who,  not  being  himself 
subject  to  military  law,  exhorts  or  assists  those  who  are 
subject  to  military  law  to  commit  gross  breaches  of  disci¬ 
pline  is  a  proper  subject  of  punishment.  But  the  gen¬ 
eral  law  respecting  the  abetting  of  offences  will  not  reach 
such  a  person ;  nor,  framed  as  it  is,  would  it  be  desirable 
that  it  should  reach  him.  It  would  not  reach  him,  be¬ 
cause  the  military  delinquency  which  he  has  abetted  is 
not  punishable  by  this  code,  and  therefore  is  not,  in  our 
legal  nomenclature,  an  offence.  Nor  is  it  desirable  that 
the  punishment  of  a  person  not  military,  who  has  abetted 
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a  breach  of  military  discipline,  should  be  fixed  according 
to  the  principles  on  which  we  have  proceeded  in  framing 
the  law  of  abetment.  We  have  provided  that  the  punish¬ 
ment  of  the  abettor  of  an  offence  shall  be  equal  or  pro¬ 
portional  to  the  punishment  of  the  person  who  commits 
that  offence ;  and  this  seems  to  us  a  sound  principle  when 
applied  only  to  the  punishments  provided  by  this  code. 
But  the  military  penal  law  is,  and  must  necessarily  be, 
far  more  severe  than  that  under  which  the  body  of  the 
people  live.  The  severity  of  the  military  penal  law  can 
be  justified  only  by  reasons  drawn  from  the  peculiar 
habits  and  duties  of  soldiers,  and  from  the  peculiar  rela¬ 
tion  in  which  they  stand  to  the  government.  The  exten¬ 
sion  of  such  severity  to  persons  not  members  of  the  mili¬ 
tary  profession  appears  to  us  altogether  unwarrantable. 
If  a  person,  not  military,  who  abets  a  breach  of  military, 
discipline,  should  be  made  liable  to  a  punishment  regu¬ 
lated,  according  to  our  general  rules,  by  the  punishment 
to  which  such  a  breach  of  discipline  renders  a  soldier 
liable,  the  whole  symmetry  of  the  penal  law  would  be  de¬ 
stroyed.  He  who  should  induce  a  soldier  to  disobey  any 
order  of  a  commanding  officer  would  be  liable^^to  be  pun¬ 
ished  more  severely  than  a  dacoit,  a  professional  thug, 
an  incendiary,  a  ravisher,  or  a  kidnapper.  We  have  at¬ 
tempted  in  this  chapter  to  provide,  in  a  manner  more 
consistent  with  the  general  character  of  the  code,  for  the 
punishment  of  persons  who,  not  being  military,  abet 
military  crimes. 

NOTE  (E) 

ON  THE  CHAPTER  OF  THE  ABUSE  OF  THE  POWERS  OF 

PUBLIC  SERVANTS 

This  chapter  is  intended  to  reach  offences  which  are 
committed  by  public  servants,  and  which  are  of  such 
a  description  that  they  can  be  committed  by  public  ser¬ 
vants  alone. 
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We  have  found  considerable  difficulty  in  drawing  the 
line  between  public  servants  and  the  great  mass  of  the 
community.  We  hope  that  the  description  which  we 
have  given  in  clause  14  will  be  found  to  comprehend  all 
those  whom  it  is  desirable  to  bring  under  this  part  of  the 
law,  and  we  trust  that,  when  the  code  of  procedure  is 
completed,  this  description  may  be  made  both  more  ac¬ 
curate  and  more  concise. 

Those  offences  which  are  common  between  public  ser¬ 
vants  and  other  members  of  the  community,  we  leave  to 
the  general  provisions  of  the  code..  If  a  public  servant 
embezzles  public  money,  we  leave  him  to  the  ordinary 
law  of  criminal  breach  of  trust.  If  he  falsely  pretends 
to  have  disbursed  money  for  the  public,  and  by  this  de¬ 
ception  induces  the  government  to  allow  it  in  his  accounts, 
we  leave  him  to  the  ordinary  law  of  cheating.  If  he 
produces  forged  vouchers  to  back  his  statement,  we  leave 
him  to  the  ordinary  law  of  forgery.  We  see  no  reason 
for  punishing  these  offences  more  severely  when  the  gov¬ 
ernment  suffers  by  them  than  when  private  people  suffer. 
A  government,  indeed,  which  does  not  consider  the  suf¬ 
ferings  of  private  individuals  as  its  own,  is  not  only  self¬ 
ish  but  short-sighted  in  its  selfishness.  The  revenue  is 
drawn  from  the  wealth  of  individuals,  and  every  act  of 
dishonest  spoliation  which  tends  to  render  individuals 
insecure  in  the  enjoyment  of  their  wealth  is  really  an  in¬ 
jury  to  the  revenue.  On  every  account,  therefore,  we 
think  it  desirable  that  the  property  of  the  state  should, 
in  general,  be  protected  by  exactly  the  same  laws  which 
are  considered  as  sufficient  for  the  protection  of  the  pro¬ 
perty  of  the  subject. 

We  are  not  without  apprehension  that  we  may  be 
thought  to  have  treated  the  transgressions  of  public  ser¬ 
vants  too  favorably,  to  have  passed  by  without  notice 
some  malpractices  which  deserve  punishment,  and  where 
we  have  provided  punishments,  to  have  seldom  made 
those  punishments  sufficiently  severe. 
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It  is  true  that  we  have  altogether  omitted  to  provide 
any  punishment  for  some  kinds  of  misconduct  on  the  part 
of  public  servants.  It  is  true,  also,  that  the  punishments 
which  we  propose  in  this  chapter  are  not  generally  pro¬ 
portioned  either  to  the  evil  which  the  abuse  of  power 
produces,  or  to  the  depravity  of  a  man  who,  having  been 
entrusted  with  power  for  the  public  benefit,  employs  that 
power  to  gratify  his  own  cupidity  or  revenge. 

But  it  is  to  be  remembered  that  there  is  a  marked 
distinction  between  the  penal  clauses  contained  in  this 
chapter  and  the  other  penal  clauses  of  the  code.  In 
general  a  penal  clause  sets  forth  the  whole  punishment 
which  can  be  inflicted  on  an  offender  by  any  public 
authority.  The  penalty  of  theft,  of  breach  of  trust,  of 
cheating,  of  extortion,  of  assault,  of  defamation,  has 
been  fixed  on  the  supposition  that  it  is  the  whole  penalty 
which  the  criminal  is  to  suffer,  and  that  no  power  in  the 
state  can  make  any  addition  to  it.  But  the  penalty  of 
an  offence  committed  by  a  public  functionary  in  the  exer¬ 
cise  of  his  public  functions  has  been  fixed  on  the  sup¬ 
position  that  it  will  often  be  only  a  part,  and  a  small 
part,  of  the  penalty  which  he  will  suffer.  It  is  in  the 
power  of  the  government  to  punish  ijiim  for  many  acts 
which  the  law  has  not  made  punishable.  It  is  in  the 
power  of  the  government  to  add  to  any  sentence  pro¬ 
nounced  by  the  courts  another  sentence  which  will  often 
be  even  more  terrible.  To  a  man  whose  subsistence  is 
derived  from  official  emoluments,  whose  habits  are  formed 
to  official  business,  and  whose  whole  ambition  is  fixed  on 
official  promotion,  degradation  to  a  lower  post  is  a  pun¬ 
ishment;  dismissal  from  the  public  service  is  a  punish¬ 
ment  sufficient  even  for  a  serious  offence.  The  mere 
knowledge  that  his  character  has  suffered  in  the  opinion 
of  those  superiors  on  whom  his  advancement  depends 
probably  gives  him  as  much  pain  as  a  heavy  fine. 

This  is  to  a  great  degree  the  case  in  every  country, 
and  assuredly  not  less  in  India  than  in  any  other  coun- 
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try.  Indeed,  those  servants  of  the  Company  by  whom 
all  the  higher  offices  in  the  Indian  government  are  filled 
entertain  a  feeling  about  their  situations  very  different 
from  that  which  is  found  among  political  men  in  Eng¬ 
land.  It  is  natural  that  they  should  entertain  such  a 
feeling.  They  are  set  apart  at  an  early  age  as  persons 
destined  to  hold  offices  in  India.  Their  education  is 
conducted  at  home  with  that  view.  They  are  transferred 
when  just  entering  on  manhood  to  the  country  which 
they  are  to  govern.  They  pass  the  best  years  of  their 
lives  in  acquiring  knowledge  which  is  most  important  to 
men  who  are  to  fill  high  situations  in  India,  but  which 
in  any  other  walk  of  life  would  bring  little  profit  and 
little  distinction,  in  mastering  languages  which,  when 
they  quit  this  country,  are  useless  to  them,  in  studying 
a  vast  and  complicated  system  of  revenue  which  is  alto¬ 
gether  peculiar  to  the  East,  in  becoming  intimately  ac¬ 
quainted  with  the  interests,  the  resources,  and  the  projects 
of  potentates  whose  very  existence  is  unknown  even  to 
educated  men  in  Europe.  To  such  a  man,  dismissal 
from  the  service  of  the  Indian  government  is  generally  a 
very  great  calamity.  His  life  has  been  thrown  away. 
It  has  been  passed  in  acquiring  information  and  experi¬ 
ence  which,  in  any  pursuit  to  which  he  may  now  betake 
himself,  will  be  of  little  or  no  service  to  him.  There 
are  therefore  few  covenanted  servants  of  the  Company 
who,  even  if  they  were  men  destitute  of  all  honorable 
feeling,  would  not  look  on  dismissal  from  the  service  as 
a  most  severe  punishment.  But  the  covenanted  servants 
of  the  Company  are  English  gentlemen,  that  is  to  say, 
they  are  persons  to  whom  the  ruin  of  their  fortunes  is 
less  terrible  than  the  ruin  of  their  characters.  There  are 
few  of  them,  we  believe,  to  whom  an  intimation  that  their 
integrity  was  suspected  by  the  government  would  not  give 
more  pain  than  a  sentence  of  six  months’  imprisonment 
for  an  offence  not  of  a  disgraceful  kind,  and  to  many  of 
them  death  itself  would  appear  less  dreadful  than  igno- 
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minious  expulsion  from  tlie  body  of  which  they  are 
members. 

Thus  dismissal  from  the  public  service  is  a  punishment 
exceedingly  dreaded  by  public  functionaries,  and  most 
dreaded  in  this  country  by  the  highest  class  of  public 
functionaries.  Nor  is  this  all.  It  is  not  merely  a  severe 
punishment,  but  it  is  also  a  punishment  which  is  far 
more  likely  to  be  inflicted  than  many  punishments  which 
are  less  severe.  Those  who  are  legally  competent  to 
inflict  it  are  bound  by  no  rules,  except  those  which  their 
own  discretion  may  impose  on  them.  For  what  kind 
and  degree  of  delinquency  they  shall  inflict  it,  by  what 
evidence  that  delinquency  shall  be  established,  by  what 
tribunals  the  inquiry  shall  be  conducted;  nay,  whether 
there  shall  be  any  delinquency,  any  evidence,  any  tri¬ 
bunal,  is  absolutely  in  their  breasts.  They  may  inflict 
this  punishment,  and  may  be  justified  in  inflicting  it  for 
transgressions  which  are  not  susceptible  of  precise  defi¬ 
nition,  and  which  have  not  been  substantiated  by  decisive 
proof.  They  may  be  justified  in  inflicting  it,  because 
many  petty  circumstances,  each  of  which  separately 
would  be  too  trivial  for  notice,  have,  when  taken  to¬ 
gether,  satisfied  them  that  a  functionary  is  unfit  for  any 
public  employment.  They  may  be  justified  in  inflicting 
it,  because  they  strongly  suspect  him  of  guilt  which  they 
cannot  bring  home  to  him  by  evidence  to  which  a  Zillah 
judge  would  pay  any  attention.  Most  of  what  we  have 
said  of  the  punishment  of  dismissal  from  office  applies, 
though  not  in  the  same  degree,  to  the  slighter  punish¬ 
ments  of  censure,  suspension,  and  removal  from  a  higher 
to  a  lower  post. 

We  have  shown  that  public  functionaries  are  liable 
not  only  to  the  punishments  provided  by  this  code,  but 
also  to  other  peculiar  punishments  of  great  severity.  It 
seems  therefore  to  follow,  that  if  those  who  possess  the 
power  of  inflicting  these  peculiar  punishments  can  be 
trusted,  some  malpractices  of  public  functionaries  may 
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be  safely  left  unnoticed  in  this  code,  and  that  other  mal¬ 
practices  need  not  be  visited  with  legal  punishment  so 
rigorous  as  their  enormity  might  seem  to  merit.  The 
Executive  government,  in  our  opinion,  deserves  to  be 
trusted.  At  all  events  it  must  be  trusted ;  for  it  is  quite 
certain  that  no  laws  will  prevent  corruption  and  oppres¬ 
sion  on  the  part  of  the  servants  of  the  Indian  govern¬ 
ment  if  that  government  is  inclined  to  screen  the  of¬ 
fenders.  The  government,  to  say  nothing  of  the  vast 
influence  which  it  can  indirectly  exert,  appoints,  pro¬ 
motes,  and  removes  judges  at  its  discretion.  It  can  remit 
any  sentence  pronounced  by  the  courts.  It  can,  there¬ 
fore,  if  it  be  not  honestly  disposed  to  correct  official 
abuses,  render  any  penal  clauses  directed  against  such 
abuses  almost  wholly  inoperative.  And  if  it  be  honestly 
disposed,  as  we  firmly  believe  that  it  is,  to  correct  official 
abuses,  it  will  use  for  that  purpose  its  power  of  reward¬ 
ing  and  punishing  its  servants. 

It  will  be  seen  that  we  propose,  under  clause  138,  to 
punish  with  imprisonment  for  a  term  not  exceeding  three 
years,  or  with  fine,  or  both,  the  corruption  of  public 
functionaries.  The  punishment  of  fine  will,  we  think, 
be  found  very  efficacious  in  cases  of  this  description,  if 
the  judges  exercise  the  power  given  them  as  they  ought 
to  do,  and  compel  the  delinquent  to  deliver  up  the  whole 
of  his  ill-gotten  wealth. 

The  mere  taking  of  presents  by  a  public  functionary, 
when  it  cannot  be  proved  that  such  presents  were  cor¬ 
ruptly  taken,  we  have  made  penal  only  in  one  particular 
case,  to  which  we  shall  hereafter  call  the  attention  of  His 
Lordship  in  Council.  We  have  not  made  the  taking  of 
presents  by  public  functionaries  generally  penal;  because, 
though  we  think  that  it  is  a  practice  which  ought  to  be 
carefully  watched  and  often  severely  punished,  we  are 
not  satisfied  that  it  is  possible  to  frame  any  law  on  the 
subject  which  would  not  be  rendered  inoperative  either 
by  its  extreme  severity  or  by  its  extreme  laxity.  Abso- 
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lately  to  prohibit  all  public  functionaries  from  taking 
presents  would  be  to  prohibit  a  son  from  contributing  to 
the  support  of  a  father,  a  father  from  giving  a  portion 
with  a  daughter,  a  brother  from  extricating  a  brother 
from  pecuniary  difficulties.  No  government  would  wish 
to  prevent  persons  intimately  connected  by  blood,  by 
marriage,  or  by  friendship,  from  rendering  services  to 
each  other;  and  no  tribunals  would  enforce  a  law  which 
should  make  the  rendering  of  such  services  a  crime. 
Where  no  such  close  connection  exists,  the  receiving  of 
large  presents  by  a  public  functionary  is  generally  a  very 
suspicious  proceeding.  But  a  lime,  a  wreath  of  flowers, 
a  slice  of  betel  nut,  a  drop  of  attar  of  roses  poured  on  his 
handkerchief,  are  presents  which  it  would  in  this  country 
be  held  churlish  to  refuse,  and  which  cannot  possibly 
corrupt  the  most  mercenary  of  mankind.  Other  pre¬ 
sents  of  more  value  than  these  may,  on  account  of  their 
peculiar  nature,  be  accepted,  without  affording  any 
ground  for  suspicion.  Luxuries  socially  consumed  ac¬ 
cording  to  the  usages  of  hospitality  are  presents  of  this 
description.  It  would  be  unreasonable  to  treat  a  man 
in  office  as  a  criminal  for  drinking  many  rupees’  worth  of 
champagne  in  a  year  at  the  table  of  an  acquaintance; 
though  if  he  were  to  suffer  one  of  his  subordinates  to 
accept  even  a  single  rupee  in  specie,  he  might  deserve 
exemplary  punishment. 

It  appears  to  us,  therefore,  that  the  taking  of  presents 
where  a  corrupt  motive  cannot  be  proved,  ought  not  in 
general  to  be  a  crime  cognizable  by  the  courts.  Whether 
in  any  particular  case  it  ought  to  be  punished  or  not  will 
depend  on  innumerable  circumstances,  which  it  is  impos¬ 
sible  accurately  to  define,  on  the  amount  of  the  present, 
on  the  nature  of  the  present,  on  the  relation  in  which 
the  giver  and  receiver  stand  to  each  other.  Suppose  that 
a  wealthy  English  agent,  who  is  interested  in  a  young 
civil  servant  of  the  Company,  were  to  pay  the  debts  of 
that  civil  servant;  or,  suppose  that  a  resident  were  to 


28o 


INDIAN  PENAL  CODE 


furnish  money  to  enable  his  invalid  assistant  to  proceed 
to  the  Cape.  In  these  transactions  there  might  be  no¬ 
thing  which  the  most  scrupulous  could  disapprove;  but 
the  case  would  be  widely  different  if  a  wealthy  native 
Zemindar  were  to  pay  the  debts  of  a  Collector  of  his  dis¬ 
trict,  or  if  any  of  the  officers  at  the  residency  were  to 
receive  money  from  the  minister  of  a  foreign  power.  In 
such  a  case,  though  it  might  be  impossible  to  prove  a  cor¬ 
rupt  motive,  we  think  that  the  government  would  be  in¬ 
excusable  if  it  suffered  the  delinquent  to  remain  in  the 
public  service. 

We  have  hitherto  put  only  extreme  cases,  cases  in 
which  it  is  clear  that  the  taking  of  presents  ought  not  to 
be  punished,  or  cases  in  which  it  is  clear  that  the  taking 
of  presents  ought  to  be  severely  punished.  But  between 
the  extremes  lie  an  immense  variety  of  cases,  some  of 
which  call  for  severe  punishment,  some  for  milder  pun¬ 
ishment,  some  for  censure,  some  for  gentle  admonition, 
while  some  ought  to  be  tolerated.  W e  have  said  that  if 
a  Collector  were  to  accept  a  large  present  of  money  from 
a  wealthy  native  Zemindar,  he  would  deserve  to  be  turned 
out  of  the  service.  But  if  the  Collector  were  to  accept 
such  a  present  from  an  English  indigo  planter,  the  case 
would  be  different.  The  indigo  planter  might  be  his 
uncle,  his  brother,  his  father-in-law,  his  brother-in-law. 
In  that  case  there  might  be  no  impropriety  in  the  trans¬ 
action.  Again,  if  a  native  in  the  public  service  were 
to  accept  a  present  from  a  Zemindar  who  was  connected 
with  him  by  blood,  marriage,  or  friendship,  there  might 
be  no  impropriety  in  the  transaction. 

By  the  Act  of  Parliament  to  which  the  malpractices  of 
the  first  British  conquerors  of  India  gave  occasion,  the 
servants  of  the  Company  were  forbidden  to  receive  pre¬ 
sents  from  Asiatics,  but  were  left  at  liberty  to  receive 
presents  from  Europeans.  The  legislators  of  that  time 
appear  to  have  proceeded  on  the  supposition  that  the 
servants  of  the  Company  would  all  be  Englishmen,  and 
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that  no  Englishman  would  ever  have  any  such  connec¬ 
tion  with  any  native  as  would  render  the  receiving  of 
presents  from  that  native  unobjectionable. 

Natives  are  now  declared  by  law  to  be  competent  to 
hold  any  post  in  the  Company’s  service.  It  would  evi¬ 
dently  be .  improper  to  interdict  an  Asiatic  in  the  service 
of  the  Company  from  receiving  pecuniary  assistance  from 
his  Asiatic  father,  or  from  receiving  a  portion  with  an 
Asiatic  bride.  It  seems  to  us,  therefore,  that  the  rule 
laid  down  by  Parliament,  though  it  will  still  be  in  many 
cases  an  excellent  rule  of  evidence,  ought  not,  under  the 
altered  circumstances  of  India,  to  continue  to  be  a  rule 
of  law. 

Again,  it  ought  to  be  remembered  that  the  European 
and  native  races  are  not  at  present  divided  from  each 
other  by  so  strong  a  line  of  separation  as  at  the  time 
when  the  British  Parliament  laid  down  the  rule  which 
we  are  considering.  The  interval  is  still  wide,  but  it  by 
no  means  appears  to  us  as  it  appeared  to  the  legislators 
of  the  last  generation,  to  be  impassable.  It  is  evident, 
therefore,  that  the  rule  formerly  laid  down  by  Parlia¬ 
ment  is  constantly  becoming  less  and  less  applicable  to 
the  state  of  India.  On  these  grounds  we  have  thought 
it  advisable  to  leave  this  matter  to  the  Executive  gov¬ 
ernment,  which  will  doubtless  promulgate  from  time  to 
time  such  rules  as  it  may  deem  proper,  and  will  enforce 
submission  to  those  rules  by  visiting  its  disobedient  ser¬ 
vants  with  censure,  with  degradation,  or  with  dismissal 
from  the  public  service,  according  to  the  circumstances 
of  every  case. 

We  have  thought  it  desirable  to  make  one  exception. 
We  propose  that  a  judge  who  accepts  any  valuable  thing 
by  way  of  gift  from  one  whom  he  knows  to  be  a  plaintiff 
or  a  defendant  in  any  cause  pending  in  his  court  shall 
be  severely  punished.  This  rule  is  not  to  extend  to  the 
taking  of  food  in  the  interchange  of  ordinary  civilities. 
It  appears  to  us  that  the  objections  which  we  have  made 
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to  a  general  law  prohibiting  the  receipt  of  presents  by 
public  functionaries  do  not  apply  to  this  clause.  The 
rule  is  clear  and  definite.  The  practice  against  which  it 
is  directed  is  not  a  practice  which  ought  sometimes  to  be 
encouraged,  and  sometimes  to  be  tolerated.  It  ought 
always,  and  under  all  circumstances,  to  be  discouraged. 
It  therefore  appears  to  unite  all  the  characteristics  which 
mark  out  a  practice  as  a  fit  object  of  penal  legislation. 

The  only  other  penal  provision  of  this  chapter  to  which 
we  think  it  necessary  to  call  the  attention  of  His  Lordship 
in  Council  is  that  which  is  contained  in  clause  149. 

We  are  of  opinion  that  the  preceding  clauses,  and  the 
power  which  the  government  possesses  of  suspending, 
degrading,  and  dismissing  public  functionaries,  will  be 
found  sufficient  to  prevent  gross  abuses.  But  there  will 
remain  a  crowd  of  petty  offences  with  which  it  is  very 
difficult  to  deal,  offences  which  separately  are  too  slight 
to  be  brought  before  the  criminal  tribunals,  which  will 
sometimes  be  committed  by  good  public  servants,  and 
which  therefore  it  would  be  inexpedient  to  punish  by 
removal  from  office,  yet  which  will  be  very  often  com¬ 
mitted  if  they  can  be  committed  with  impunity,  and 
which,  if  often  committed,  would  impair  the  efficiency 
of  all  departments  of  the  administration,  and  would  pro¬ 
duce  infinite  vexation  to  the  body  of  the  people. 

By  the  existing  laws  of  all  the  presidencies,  a  summary 
judicial  power  is  given  in  certain  cases  to  certain  official 
superiors  for  the  purpose  of  restraining  their  subordinates. 
*We  are  inclined  to  believe  that  this  is  a  wholesome 
power,  and  that  it  has,  in  the  great  majority  of  cases, 
been  honestly  employed  for  the  protection  of  the  public. 
We  propose,  therefore,  to  adopt  the  principle,  and  to  make 
the  system  uniform  through  all  the  provinces  of  the 
empire,  and  through  all  the  departments  of  the  public 
service.  We  propose  that  a  public  functionary  who  is 
guilty  of  neglect  of  duty,  who  treats  his  superiors  with 
disrespect,  or  who  disobeys  the  lawful  orders  given  by 
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them  for  his  guidance,  shall  be  liable  to  a  fine  not  ex¬ 
ceeding  the  official  pay  which  he  receives  in  three  months. 
In  default  of  payment  he  will  be  liable  (see  clause  54) 
to  seven  days’  imprisonment. 

In  the  code  of  procedure  we  think  that  it  will  be  proper 
to  provide  that  the  power  of  awarding  this  penalty  shall 
be  given,  not  to  the  ordinary  tribunals,  but  to  the  official 
superiors  of  the  offender.  Thus,  if  a  subordinate  officer 
employed  in  the  collection  of  revenue  should  incur  this 
penalty,  it  will  be  imposed  by  the  Collector,  and  the 
appeal  will  probably  be  to  the  Board  of  Revenue.  If  an 
officer  employed  to  execute  the  process  of  a  Zillah  court 
should  neglect  his  duty,  the  fine  will  be  imposed  by  the 
Zillah  judge,  and  the  appeal  will  probably  be  to  the  Sud- 
der  court.  If  the  offence  should  be  committed  by  a  Tide- 
waiter,  the  Collector  of  Customs  for  the  port  will  prob- 
.ably  impose  the  penalty,  and  the  appeal  will  be  to  the 
Board  of  Customs.  These  instances  we  give  merely  as 
illustrations  of  what,  at  present,  appears  to  us  desirable. 
The  details  of  this  part  of  the  law  of  procedure  cannot 
be  arranged  without  much  consideration  and  inquiry. 

One  important  question  still  remains  to  be  considered. 
We  are  of  opinion  that  we  have  provided  sufficient  pun¬ 
ishment  for  the  public  servant  who  receives  a  bribe. 
But  it  may  be  doubted  whether  we  have  provided  suffi¬ 
cient  punishment  for  the  person  who  offers  it.  The 
person  who,  without  any  demand  express  or  implied  on 
the  part  of  a  public  servant,  volunteers  an  offer  of  a 
bribe,  and  induces  that  public  servant  to  accept  it,  will 
be  punishable  under  the  general  rule  contained  in  clause 
88  as  an  instigator.  But  the  person  who  complies  with 
a  demand,  however  signified,  on  the  part  of  a  public 
servant,  cannot  be  considered  as  guilty  of  instigating 
that  public  servant  to  receive  a  bribe.  We  do  not  pro¬ 
pose  that  such  a  person  shall  be  liable  to  any  punishment, 
and,  as  this  omission  may  possibly  appear  censurable  to 
many  persons,  we  are  desirous  to  explain  our  reasons. 
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In  all  states  of  society  the  receiving  of  a  bribe  is  a 
bad  action,  and  may  properly  be  made  punishable.  But 
whether  the  giving  of  a  bribe  ought  or  ought  not  to  be 
punished,  is  a  question  which  does  not  admit  of  a  short 
and  general  answer.  There  are  countries  in  which  the 
giver  of  a  bribe  ought  to  be  more  severely  punished  than 
the  receiver.  There  are  countries,  on  the  other  hand, 
in  which  the  giving  of  a  bribe  may  be  what  it  is  not  de¬ 
sirable  to  visit  with  any  punishment.  In  a  country  situ¬ 
ated  like  England,  the  giver  of  a  bribe  is  generally  far 
more  deserving  of  punishment  than  the  receiver.  The 
giver  is  generally  the  tempter,  the  receiver  is  the  tempted. 
The  giver  is  generally  rich,  powerful,  well  educated ;  the 
receiver,  needy  and  ignorant.  The  giver  is  under  no 
apprehension  of  su:ffering  any  injury  if  he  refuses  to  give. 
It  is  not  by  fear,  but  by  ambition,  that  he  is  generally 
induced  to  part  with  his  money.  Such  a  person  is  a 
proper  subject  of  punishment.  But  there  are  countries 
where  the  case  is  widely  different ;  where  men  give  bribes 
to  magistrates  from  exactly  the  same  feeling  which  leads 
them  to  give  their  purses  to  robbers  or  to  pay  ransom  to 
pirates;  where  men  give  bribes  because  no  man  can, 
without  a  bribe,  obtain  common  justice.  In  such  coun¬ 
tries  we  think  that  the  giving  of  bribes  is  not  a  proper 
subject  of  punishment.  It  would  be  as  absurd,  in  such 
a  state  of  society,  to  reproach  the  giver  of  a  bribe  with 
corrupting  the  virtue  of  public  servants,  as  it  would  be 
to  say  that  the  traveller  who  delivers  his  money  when  a 
pistol  is  held  to  his  breast  corrupts  the  virtue  of  the  high¬ 
wayman. 

We  would  by  no  means  be  understood  to  say  that 
India,  under  the  British  government,  is  in  a  state  answer¬ 
ing  to  this  last  description.  Still  we  fear  it  is  undeni¬ 
able  that  corruption  does  prevail  to  a  great  extent  among 
the  lower  class  of  public  functionaries;  that  the  power 
which  those  functionaries  possess  renders  them  formidable 
to  the  body  of  the  people;  that  in  the  great  majority  of 
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cases  tlie  Receiver  of  the  bribe  is  really  the  tempter,  and 
that  the  giver  of  the  bribe  is  really  acting  in  self-defence. 

Under  these  circumstances,  we  are  strongly  of  opinion 
that  it  would  be  unjust  and  cruel  to  punish  the  giving  of 
a  bribe  in  any  case  in  which  it  could  not  be  proved  that 
the  giver  had  really  by  his  instigations  corrupted  the 
virtue  of  a  public  servant,  who,  unless  temptation  had 
been  put  in  his  way,  would  have  acted  uprightly. 


NOTE  (F) 

ON  THE  CHAPTER  OF  CONTEMPTS  OF  THE  LAWFUL 
AUTHORITY  OF  PUBLIC  SERVANTS 

We  were  at  first  disposed  to  have  one  chapter  for  con¬ 
tempts  of  the  lawful  authority  of  Courts  of  Justice,  an¬ 
other  for  contempts  of  the  lawful  authority  of  Officers  of 
Kevenue,  and  a  third  for  contempts  of  the  lawful  author¬ 
ity  of  Officers  of  Police.  But  we  soon  found  that  these 
three  chapters  would  be  almost  the  same,  word  for  word. 
It  appeared  to  us  also  that,  in  the  existing  state  of  the 
civil  administration  of  India,  the  separation  which  we 
were  at  first  inclined  to  make  would  produce  nothing  but 
perplexity.  The  functions  of  Magistrate  and  Collector 
are  very  frequently  united  in  the  same  person ;  and  that 
person  is  perpetually  called  upon,  both  as  Magistrate 
and  Collector,  to  perform  acts  which  are  judicial  in  their 
nature,  to  try  offenders,  and  to  decide  litigated  questions 
of  civil  right.  While  the  division  of  labor  between  the 
different  departments  of  the  public  service  is  so  imper¬ 
fect,  it  would  be  idle  to  make  nice  distinctions  between 
those  departments  in  the  penal  code. 

In  order  to  frame  this  chapter,  we  went  carefully 
through  the  existing  regulations  of  the  three  presidencies, 
and  extracted  the  numerous  penal  provisions  which  are 
intended  to  enforce  obedience  to  the  lawful  authority  of 
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different  classes  of  public  servants.  Having  collected 
these  provisions,  and  discarded  a  very  few  which  we 
thought  obviously  unreasonable  or  superfluous,  we  pro¬ 
ceeded  to  analyze  the  rest. 

It  is  possible  that  our  analysis  may  be  imperfect;  and 
it  is  highly  probable  that  the  punishments  which  we  pro¬ 
pose  may  require  some  modification.  It  will  be  seen  that 
we  propose  the  same  punishment  for  all  the  offences 
which  fall,  in  our  analysis,  under  the  same  head.  For 
example;  one  head  is  the  omitting  to  obey  the  lawful 
summons  of  a  public  servant.  For  this  offence  we  have 
only  one  punishment;  and  this  punishment  will  be  appli¬ 
cable  alike  to  the  witness  who  omits  to  obey  the  lawful 
summons  of  the  Court  of  Sudder  Dewanny  Adawlut,  to 
the  witness  who  omits  to  obey  the  lawful  summons  of  a 
Moonsiff,  to  the  putwarree  who  in  Bengal  omits  to  obey 
the  lawful  summons  of  the  Collector,  to  the  ryot  who  in 
the  Madras  Presidency  omits  to  obey  the  lawful  summons 
of  the  Collector,  to  the  trader  who  in  the  same  presidency 
omits  to  attend  a  meeting  lawfully  convened  for  the  dis¬ 
tribution  of  the  Vizabuddy.  In  the  same  manner  we 
propose  one  punishment  for  the  captain  of  a  ship  in  the 
Hoogly  who  illegally  refuses  to  admit  a  custom-house 
officer  on  board,  for  a  landholder  who  refuses  to  admit  a 
surveyor  lawfully  commissioned  by  the  Collector  to  mea¬ 
sure  land,  for  a  distiller  who  refuses  to  admit  the  proper 
officer  to  examine  his  distillery.  Again,  we  propose  the 
same  punishment  for  the  person  who  resists  the  taking 
of  goods  in  execution  under  a  decree  of  a  court  of  jus¬ 
tice,  for  the  person  who  resists  the  taking  of  property  by 
way  of  distress  for  arrears  of  revenue,  for  the  person 
who  resists  the  seizure  of  salt  by  lawful  authority,  for 
the  person  who  resists  the  seizure  of  a  boat  in  default  of 
toll  by  lawful  authority,  for  the  person  who  resists  the 
seizure  of  smuggled  goods  by  lawful  authority. 

We  are  sensible  that  there  may  be  reasons  which 
have  escaped  us  for  making  distinctions  in  punishment 
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between  offences  which  in  our  classification  fall  under  the 
same  head.  But  it  is  impossible  to  find  in  any  single 
person,  or  in  any  small  body  of  persons,  so  extensive  and 
minute  a  knowledge  of  every  province  of  India,  and  of 
every  department  of  the  public  service,  as  would  be  a 
security  against  errors  of  this  description.  We  have  no 
doubt  that  if  His  Lordship  in  Council  directs  the  code  to 
be  published  for  general  information,  valuable  sugges¬ 
tions  will  be  received  from  servants  of  the  Company  in 
different  parts  of  India,  and  that  those  suggestions  will 
enable  the  government  to  modify  the  provisions  which 
we  propose,  by  introducing  proper  aggravations  and 
mitigations. 

The  only  provision  which  appears  to  us  to  require  any 
further  explanation  is  that  which  is  contained  in  clause 
182. 

We  have,  to  the  best  of  our  ability,  framed  laws 
against  acts  which  ought  to  be  repressed  at  all  times  and 
places,  or  at  times  and  places  which  it  is  in  our  power  to 
define.  But  there  are  acts  which  at  one  time  and  place 
are  perfectly  innocent,  and  which  at  another  time  or 
place  are  proper  subjects  of  punishment ;  nor  is  it  always 
possible  for  the  legislator  to  say  at  what  time  or  at  what 
place  such  acts  ought  to  be  punishable. 

Thus  it  may  happen  that  a  religious  procession  which 
is  in  itself  perfectly  legal,  and  which,  while  it  passes 
through  many  quarters  of  a  town,  is  perfectly  harmless, 
cannot  without  great  risk  of  tumult  and  outrage  be  suf¬ 
fered  to  turn  down  a  particular  street  inhabited  by  per¬ 
sons  who  hold  the  ceremony  in  abhorrence,  and  whose 
passions  are  excited  by  being  forced  to  witness  it. 
Again,  there  are  many  Hindoo  rites  which  in  Hindoo 
temples  and  religious  assemblies  the  law  tolerates,  but 
which  could  not  with  propriety  be  exhibited  in  a  place 
which  English  gentlemen  and  ladies  were  in  the  habit  of 
frequenting  for  purposes  of  exercise.  Again,  at  a  par¬ 
ticular  season  hydrophobia  may  be  common  among  the 
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dogs  at  a  particular  place,  and  it  may  be  highly  advis¬ 
able  that  all  people  at  that  place  should  keep  their  dogs 
strictly  confined.  Again,  there  may  be  a  particular  place 
in  a  town  which  the  people  are  in  the  habit  of  using  as 
a  receptacle  for  filth.  In  general  this  practice  may  do 
no  harm,  but  an  unhealthy  season  may  arrive  when  it 
may  be  dangerous  to  the  health  of  the  population,  and 
under  such  circumstances  it  is  evidently  desirable  that 
no  person  should  be  allowed  to  add  to  the  nuisance.  It 
is  evident  that  it  is  utterly  impossible  for  the  legislature 
to  mark  out  the  route  of  all  the  religious  processions  in 
India,  to  specify  all  the  public  walks  frequented  by  Eng¬ 
lish  ladies  and  gentlemen,  to  foresee  in  what  months  and 
in  what  places  hydrophobia  will  be  common  among  dogs, 
or  when  a  particular  dunghill  may  become  dangerous  to 
the  health  of  a  town.  It  is  equally  evident  that  it  would 
be  unjust  to  punish  a  person  who  cannot  be  proved  to 
have  acted  with  bad  intentions  for  doing  to-day  what 
yesterday  was  a  perfectly  innocent  act,  or  for  doing  in 
one  street  what  it  would  be  perfectly  innocent  to  do  in 
another  street,  without  giving  him  some  notice. 

What  we  propose,  therefore,  is  to  empower  the  local 
authorities  to  forbid  acts  which  these  authorities  consider 
as  dangerous  to  the  public  tranquillity,  health,  safety,  or 
convenience,  and  to  make  it  an  offence  in  a  person  to  do 
anything  which  that  person  knows  to  be  so  forbidden, 
and  which  may  endanger  the  public  tranquillity,  health, 
safety,  or  convenience.  It  will  be  observed  that  we  do 
not  give  to  the  local  authorities  the  power  of  arbitrarily 
making  anything  an  offence;  for  unless  the  court  before 
which  the  person  who  disobeys  the  order  is  tried  shall  be 
of  opinion  that  he  has  done  something  tending  to  en¬ 
danger  the  public  tranquillity,  health,  safety,  or  conven¬ 
ience,  he  will  be  liable  to  no  punishment.  The  effect  of 
the  order  of  the  local  authority  will  be  merely  to  deprive 
the  person  who  knowingly  disobeys  the  order  of  the  plea 
that  he  had  no  bad  intentions.  He  will  not  be  permitted 
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to  allege  that  if  he  has  caused  harm,  or  risk  of  harm,  it 
was  without  his  knowledge. 

Thus,  if  in  a  town  where  no  order  for  the  chaining  up 
of  dogs  has  been  made,  A.  suffers  his  dog  to  run  about 
loose,  A.  will  be  liable  to  no  punishment  for  any  mischief 
which  the  animal  may  do,  unless  it  can  be  shown  that  A. 
knew  the  animal  to  be  dangerous.  But  if  an  order  for 
confining  dogs  has  been  issued,  and  if  A.  knew  of  that 
order,  it  will  be  no  defence  for  him  to  allege,  and  even 
to  prove,  that  he  believed  his  dog  to  be  perfectly  harm¬ 
less.  If  the  court  think  that  A.’s  disobedience  has 
caused  harm,  or  risk  of  harm,  A.  will  be  liable  to  pun¬ 
ishment.  On  the  other  hand,  if  the  court  think  that 
there  was  no  danger,  and  that  the  local  order  was  a  fool¬ 
ish  one,  A.  will  not  be  liable  to  punishment. 

We  see  some  objections  to  the  way  in  which  we  have 
framed  this  part  of  the  law;  but  we  are  unable  to  frame 
it  better.  On  the  one  hand,  it  is,  as  we  have  shown, 
absolutely  necessary  to  have  some  local  rules  which  shall 
not  require  the  sanction  of  the  legislature.  On  the  other 
hand,  we  are  sensible  that  there  is  the  greatest  reason  to 
apprehend  much  petty  tyranny  and  vexation  from  such 
rules ;  and  this  although  the  framers  of  those  rules  may 
be  very  excellent  and  able  men.  There  is  scarcely  any 
disposition  in  a  ruler  more  prejudicial  to  the  happiness 
of  the  people  than  a  meddling  disposition.  Yet,  expe-. 
rience  shows  us  that  it  is  a  disposition  which  is  often 
found  in  company  with  the  best  intentions,  with  great 
activity  and  energy,  and  with  a  sincere  regard  for  the 
interest  of  the  community.  A  public  servant  of  more 
than  ordinary  zeal  and  industry,  unless  he  have  very 
much  more  than  ordinary  judgment,  is  the  very  man  who 
is  likely  to  harass  the  people  under  his  care  with  needless 
restrictions.  We  have,  therefore,  thought  it  necessary 
to  provide  that  no  person  should  be  punished  merely  for 
disobeying  a  local  order,  unless  it  be  made  to  appear  that 
the  disobedience  has  been  attended  with  evil,  or  risk  of 
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evil.  Thus  no  person  will  be  punished  for  disobeying 
an  idle  and  vexatious  order. 

The  mode  of  promulgating  these  orders  belongs  to  the 
code  of  procedure,  which  will  of  course  contain  such  pro¬ 
visions  as  may  be  required  for  the  purpose  of  enabling 
the  government  to  exercise  a  constant  and  efficient  con¬ 
trol  over  its  local  officers. 


NOTE  (G) 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO  PUBLIC 

JUSTICE 

Many  offences  which  interfere  with  the  administration 
of  justice  are  sufficiently  provided  for  in  other  chapters, 
particularly  in  the  chapter  relating  to  contempts  of  the 
lawful  authority  of  public  servants.  There  still  remain, 
however,  some  offences  of  that  description  for  which  the 
present  chapter  is  intended  to  provide. 

The  rules  which  we  propose  touching  the  offence  of 
attempting  to  impose  on  a  court  of  justice  by  false  evi¬ 
dence  differ  from  those  of  the  English  law,  and  of  the 
codes  which  we  have  had  an  opportunity  of  consulting. 

It  appears  to  us,  in  the  first  place,  that  the  offence 
which  we  have  designated  as  the  fabricating  of  false  evi¬ 
dence  is  not  punished  with  adequate  severity  under  any 
of  the  systems  to  which  we  refer.  This  may  perhaps  be 
because  the  offence,  in  its  aggravated  forms,  is  not  one 
of  very  frequent  occurrence  in  western  countries.  It  is 
notorious,  however,  that  in  this  country  the  practice  is 
exceedingly  common,  and  for  obvious  reasons.  The  mere 
assertion  of  a  witness  commands  far  less  respect  in  India 
than  in  Europe,  or  in  the  United  States  of  America.  In 
countries  in  which  the  standard  of  morality  is  high,  di¬ 
rect  evidence  is  generally  considered  as  the  best  evidence. 
In  England  assuredly  it  is  so  considered,  and  its  value. 
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as  compared  with  the  value  of  circumstantial  evidence, 
is  perhaps  overrated  by  the  great  majority  of  the  popula¬ 
tion.  But  in  India  we  have  reason  to  believe  that  the 
case  is  different.  A  judge,  after  he  has  heard  a  transac¬ 
tion  related  in  the  same  manner  by  several  persons  who 
declare  themselves  to  be  eyewitnesses  of  it,  and  of  whom 
he  knows  no  harm,  often  feels  a  considerable  doubt 
whether  the  whole,  from  beginning  to  end,  be  not  a  fic¬ 
tion,  and  is  glad  to  meet  with  some  circumstance,  how¬ 
ever  slight,  which  supports  the  story,  and  which  is  not 
likely  to  have  been  devised  for  the  purpose  of  supporting 
the  story. 

Hence,  in  England,  a  person  who  wishes  to  impose  on 
a  court  of  justice  knows  that  he  is  likely  to  succeed  best 
by  perjury,  or  subornation  of  perjury.  But  in  India, 
where  a  judge  is  generally  on  his  guard  against  direct 
false  evidence,  a  more  artful  mode  of  imposition  is  fre¬ 
quently  employed.  A  lie  is  often  conveyed  to  a  court, 
not  by  means  of  witnesses,  but  by  means  of  circumstances, 
precisely  because  circumstances  are  less  likely  to  lie  than 
witnesses.  These  two  modes  of  imposing  on  the  tribu¬ 
nals  appear  to  us  to  be  equally  wicked,  and  equally  mis¬ 
chievous.  It  will  indeed  be  harder  ^to  bring  home  to  an 
offender  the  fabricating  of  false  evidence  than  the  giving 
of  false  evidence.  But  wherever  the  former  offence  is 
brought  home,  we  would  punish  it  as  severely  as  the 
latter.  If  A.  puts  a  purse  in  Z.’s  bag,  with  the  inten¬ 
tion  of  causing  Z.  to  be  convicted  as  a  thief,  we  would 
deal  with  A.  as  if  he  had  sworn  that  he  saw  Z.  take  a 
purse.  If  A.  conceals  in  Z.’s  house  a  paper  written  in 
imitation  of  Z.’s  hand,  and  purporting  to  be  a  plan 
of  a  treasonable  conspiracy,  we  would  deal  with  A.  as  if 
he  had  sworn  that  he  was  present  at  a  meeting  of  con¬ 
spirators  at  which  Z.  presided. 

The  exception  in  clause  190  is  in  strict  conformity 
with  this  principle.  We  propose  to  treat  the  giving  of 
false  evidence  and  the  fabricating  of  false  evidence  in 
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exactly  the  same  way.  We  have  no  punishment  for  false 
evidence  given  by  a  person  when  on  his  trial  for  an  of¬ 
fence,  though  we  conceive  that  such  a  person  ought  to  be 
interrogated.  The  grounds  on  which  this  part  of  the 
law  is  founded  will  shortly  be  submitted  to  government 
in  our  report  on  the  law  of  evidence.  As  we  do  not 
propose  to  punish  a  prisoner  for  lying  at  the  bar  in  order 
to  escape  punishment,  so  we  do  not  propose  to  punish 
him  for  fabricating  evidence  with  the  view  of  escaping 
punishment,  unless  he  also  contemplated  some  injury  to 
others  as  likely  to  be  produced  by  the  evidence  so  fabri¬ 
cated.  If  A.  stabs  Z.,  and  afterwards  on  his  trial  denies 
that  he  stabbed  Z.,  we  do  not  propose  to  punish  A.  as 
a  giver  of  false  evidence.  And  on  the  same  principle,  if 
A.,  after  having  stabbed  Z.,  in  order  to  escape  detection, 
disposes  Z.’s  body  in  such  a  manner  as  is  likely  to  lead 
a  jury  to  think  the  death  accidental,  we  do  not  propose 
to  punish  A.  as  the  fabricator  of  false  evidence. 

It  appears  to  us  that  the  offence  of  attempting  to  im¬ 
pose  on  a  court  of  justice  by  false  evidence  is  an  offence 
of  which  there  are  numerous  grades,  some  of  which  may 
be  easily  defined.  The  authors  of  the  French  code  have 
not  overlooked  these  circumstances,  though  they  have 
not,  in  our  opinion,  marked  the  gradations  very  success¬ 
fully.  The  English  law  makes  no  distinction  whatever 
between  the  man  who  has  attempted  to  take  away  his 
neighbor’s  life  by  false  swearing,  and  the  man  who  has 
strained  his  conscience  to  give  an  undeserved  good  char¬ 
acter  to  a  boy  accused  of  a  petty  theft.  The  former  is 
punished  far  too  leniently;  the  latter  perhaps  too  se- 

The  giving  of  false  evidence  must  always  be  a  grave 
offence.  But  few  points  in  penal  legislation  seem  to  us 
clearer  than  that  the  law  ought  to  make  a  distinction  be¬ 
tween  that  kind  of  false  evidence  which  produces  great 
evils,  and  that  kind  of  false  evidence  which  produces 
comparatively  slight  evils. 
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As  the  ordinary  punishment  of  false  evidence,  we  pro¬ 
pose  imprisonment  for  a  term  of  not  more  than  seven 
years,  nor  less  than  one  year.  If  the  false  evidence  is 
given  or  fabricated  with  intent  to  cause  a  person  to  be 
convicted  of  a  grave  offence  not  capital,  we  propose  that 
the  person  who  gives  or  fabricates  such  evidence  may  be 
punished  with’  the  punishment  of  the  offence  which  he 
has  attempted  to  fix  on  another.  If  the  false  evidence 
be  given  or  fabricated  with  the  intention  of  causing 
death,  we  propose  to  punish  it  in  the  same  manner  in 
which  we  propose  to  punish  the  worst  attempts  to  mur¬ 
der.  If  such  false  evidence  actually  causes  death,  the 
person  who  has  given  or  fabricated  it  falls  under  the 
definition  of  murder,  and  is  liable  to  capital  punishment. 
In  this  last  point,  the  law,  as  we  have  framed  it,  agrees 
with  the  old  law  of  England,  which,  though  in  our  opin¬ 
ion  just  and  reasonable,  has  become  obsolete. 

We  think  this  the  proper  place  to  notice  an  offence 
which  bears  a  close  affinity  to  that  of  giving  false  evi¬ 
dence,  and  which  we  leave  for  the  present  unpunished, 
only  on  account  of  the  defective  state  of  the  existing  law 
of  procedure,  — we  mean  the  crime  of  deliberately  and 
knowingly  asserting  falsehoods  in  ^pleading.  Our  opin¬ 
ions  on  this  subject  may  startle  persons  accustomed  to 
that  boundless  license  which  the  English  law  allows  to 
mendacity  in  suitors.  On  what  principle  that  license  is 
allowed  we  must  confess  ourselves  unable  to  discover. 
A.  lends  Z.  money;  Z.  repays  it.  A.  brings  an  action 
against  Z.  for  the  money,  and  affirms  in  his  declaration 
that  he  lent  the  money,  and  has  never  been  repaid.  On 
the  trial  A.’s  receipt  is  produced.  It  is  not  doubted. 
A.  himself  cannot  deny  that  he  asserted  a  falsehood  in 
his  declaration.  Ought  A.  to  enjoy  impunity?  Again: 
Z.  brings  an  action  against  A.  for  a  debt  which  is  really 
due.  A.’s  plea  is  a  positive  averment  that  he  owes  Z. 
nothing.  The  case  comes  to  trial;  and  it  is  proved  by 
,  overwhelming  evidence  that  the  debt  is  a  just  debt.  A. 
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does  not  even  attempt  a  defence.  Ought  A.  in  this  case 
to  enjoy  impunity?  If,  in  either  of  the  cases  which  we 
have  stated,  A.  were  to  suborn  witnesses  to  support  the 
lie  which  he  has  put  on  the  pleadings,  every  one  of  these 
witnesses,  as  well  as  A.  himself,  would  be  liable  to  se¬ 
vere  punishment.  But  false  evidence  in  the  vast  major¬ 
ity  of  cases  springs  out  of  false  pleading,  and  would  be 
almost  entirely  banished  from  the  courts  if  false  pleading 
could  be  prevented. 

It  appears  to  us  that  all  the  marks  which  indicate  that 
an  act  is  a  proper  subject  for  legal  punishment  meet  in 
the  act  of  false  pleading.  That  false  pleading  always 
does  some  harm  is  plain.  Even  when  it  is  not  followed 
up  by  false  evidence  it  always  delays  justice.  That  false 
pleading  produces  any  compensating  good  to  atone  for 
this  harm  has  never,  as  far  as  we  know,  been  even  al¬ 
leged.  That  false  pleading  will  be  more  common  if  it  is 
unpunished  than  if  it  is  punished  appears  as  certain  as 
that  rape,  theft,  embezzlement,  would,  if  unpunished,  be 
more  common  than  they  now  are.  It  is  evident  also  that 
there  will  be  no  more  difficulty  in  trying  a  charge  of 
false  pleading  than  in  trying  a  charge  of  false  evidence. 
The  fact  that  a  statement  has  been  made  in  pleading  will 
generally  be  more  clearly  proved  than  the  fact  that  a 
statement  has  been  made  in  evidence.  The  falsehood  of 
a  statement  made  in  pleading  will  be  proved  in  exactly 
the  same  manner  in  which  the  falsehood  of  a  statement 
made  in  evidence  is  proved.  Whether  the  accused  per¬ 
son  knew  that  he  was  pleading  falsely,  the  courts  will 
determine  on  the  same  evidence  on  which  they  now  deter¬ 
mine  whether  a  witness  knew  that  he  was  giving  false 
testimony. 

We  have  as  yet  spoken  only  of  the  direct  injury  pro¬ 
duced  to  honest  litigants  by  false  pleading.  But  this  in¬ 
jury  appears  to  us  to  be  only  a  part,  and  perhaps  not 
the  greatest  part,  of  the  evil  engendered  by  the  practice. 
If  there  be  any  place  where  truth  ought  to  be  held  in 
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peculiar  honor,  from  which  falsehood  ought  to  be  driven 
with  peculiar  severity,  in  which  exaggerations,  which 
elsewhere  would  be  applauded  as  the  innocent  sport  of 
the  fancy,  or  pardoned  as  the  natural  effect  of  excited 
passion,  ought  to  be  discouraged,  that  place  is  a  court 
of  justice.  We  object,  therefore,  to  the  use  of  legal 
fictions,  even  when  the  meaning  of  those  fictions  is  gen¬ 
erally  understood,  and  we  have  done  our  best  to  exclude 
them  from  this  code.  But  that  a  person  should  come 
before  a  court,  should  tell  that  court  premeditated  and 
circumstantial  lies  for  the  purpose  of  -  preventing  or  post¬ 
poning  the  settlement  of  a  just  demand,  and  that  by  so 
doing  he  should  incur  no  punishment  whatever,  seems 
to  us  to  be  a  state  of  things  to  which  nothing  but  habit 
could  reconcile  wise  and  honest  men.  Public  opinion  is 
vitiated  by  the  vicious  state  of  the  law.  Men  who,  in 
any  other  circumstances,  would  shrink  from  falsehood, 
have  no  scruple  about  setting  up  false  pleas  against  just 
demands.  There  is  one  place,  and  only  one,  where  de¬ 
liberate  untruths,  told  with  the  intent  to  injure,  are  not 
considered  as  discreditable,  and  that  place  is  a  court  of 
justice.  Thus  the  authority  of  the  tribunals  operates 
to  lower  the  standard  of  morality,  and  to  diminish  the 
esteem  in  which  veracity  is  held\  and  the  very  place 
which  ought  to  be  kept  sacred  from  misrepresentations, 
such  as  would  elsewhere  be  venial,  becomes  the  only 
place  where  it  is  considered  as  idle  scrupulosity  to  shrink 
from  deliberate  falsehood. 

We  consider  a  law  for  punishing  false  pleading  as  in¬ 
dispensably  necessary  to  the  expeditious  and  satisfactory 
administration  of  justice,  and  we  trust  that  the  passing 
of  such  a  law  will  speedily  follow  the  appearance  of  the 
code  of  procedure.  We  do  not,  as  we  have  stated,  at 
present  propose  such  a  law,  because,  while  the  system  of 
pleading  remains  unaltered  in  the  courts  of  this  coun¬ 
try,  and  particularly  in  the  courts  established  by  Koyal 
Charter,  it  will  be  difficult,  or,  to  speak  more  properly. 
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impossible  to  enforce  such  a  law.  W e  have,  therefore, 
gone  no  further  than  to  provide  a  punishment  for  the 
frivolous  and  vexatious  instituting  of  civil  suits,  a  prac¬ 
tice  which,  even  while  the  existing  systems  of  procedure 
remain  unaltered,  may,  without  any  inconvenience,  be 
made  an  offence.  The  law  on  the  subject  of  false  evi¬ 
dence  will,  as  it  appears  to  us,  render  unnecessary  any 
law  for  punishing  the  frivolous  and  vexatious  preferring 
of  criminal  charges. 

No  other  part  of  this  chapter  appears  to  require  com¬ 
ment. 


NOTE  (H) 

ON  OFFENCES  RELATING  TO  THE  REVENUE 

In  order  to  frame  this  chapter,  we  took  a  course  simi¬ 
lar  to  that  which  we  took  with  the  chapter  relating  to 
contempts  of  the  lawful  authority  of  public  servants. 
We  went  carefully  through  the  revenue  laws  of  the  three 
presidencies,  extracted  the  penal  clauses,  analyzed  them, 
and  reduced  them  to  a  small  number  of  general  heads. 

His  Lordship  in  Council  will  perceive  that  we  have 
not  thought  it  proper  to  insert  in  the  code  any  provision 
for  the  confiscation  of  property  on  the  ground  of  a  breach 
of  the  revenue  laws,  and  that  we  leave  the  existing  rules 
on  that  subject  untouched.  We  have  done  so,  because 
it  does  not  appear  to  us  that  such  confiscation  is  in  strict¬ 
ness  a  punishment.  It  has  indeed  much  in  common  with 
punishment;  but  it  appears  to  us  that  there  is  a  marked 
distinction,  and  that  confiscation  of  the  sort  which  is 
authorized  in  many  parts  of  the  regulations  of  the  three 
presidencies  would,  considered  in  the  light  of  a  punish¬ 
ment,  be  anomalous  and  indefensible.  It  is  a  proceeding 
directed,  not  against  the  person  who  has  broken  the  law, 
but  against  the  thing  with  respect  to  which  the  law  has 
been  broken.  It  is  not  necessary  that  any  misconduct 
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should  be  proved,  that  any  accusation  should  be  brought, 
that  any  particular  individual  should  be  in  the  contem¬ 
plation  of  the  authority  which  directs  the  confiscation. 
Nay,  the  revenue  laws  authorize  confiscation,  not  only  in 
cases  where  misconduct  is  not  proved,  but  in  cases  where 
it  is  proved  that  there  has  been  no  misconduct  in  any 
quarter;  and,  where  there  has  been  misconduct,  those 
laws  authorize  the  confiscation  of  the  property  of  a  per¬ 
son  who  is  proved  to  have  had  no  share  in  the  miscon¬ 
duct. 

To  give  a  single  example :  if  tobacco  be  found  in  the 
island  of  Bombay  after  the  time  at  which  it  ought  to  be 
exported  thence,  it  is  confiscated,  together  with  the  re¬ 
ceptacles  which  contain  it,  the  substances  in  which  it  is 
packed,  and  the  carriages  and  animals  which  are  em¬ 
ployed  to  convey  it.  This,  which  is  a  fair  specimen  of 
revenue  laws  respecting  confiscation,  is  evidently  objec¬ 
tionable,  considered  as  a  penal  law.  The  carriages,  the 
animals,  the  vessels,  the  tobacco  itself,  may  all  be  the 
property  of  persons  who  are  not  in  the  least  to  blame. 
Indeed,  we  know  that  under  this  law  the  boxes  of  gentle¬ 
men  have  repeatedly  been  seized,  because  the  servants 
who  packed  them  had  concealed  tobacco  in  the  baggage. 
Such  a  law,  put  into  the  form  of  a  penal  provision,  would 
be  too  grotesque  to  be  a  subject  of  serious  argument. 
It  would,  in  the  phraseology  of  our  code,  run  thus :  “  If 
any  person  places  contraband  tobacco  in  the  baggage  of 
any  other  person,  the  person  in  whose  baggage  such 
contraband  tobacco  is  placed  shall  be  punished  with  the 
confiscation  of  such  baggage.”  And  the  following  illus¬ 
tration  would  make  the  law,  if  possible,  still  more  ridicu¬ 
lous:  “Contraband  tobacco  is  hidden  in  A.’s  baggage, 
by  A.’s  servant,  without  A.’s  knowledge,  and  contrary 
to  A.’s  express  command.  A.  has  committed  the  offence 
defined  in  this  clause.” 

It  is  evident,  therefore,  that  this  law,  and  many  other 
laws  of  the  same  kind,  must  be  defended  on  principles 
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quite  different  from  those  on  which  penal  legislation 
ought  to  be  conducted.  They  must  be  defended,  not  as 
being  penal  laws  directed  against  the  guilty,  but  rather 
as  being  sharp  and  stringent  laws  of  civil  procedure 
which  are  intended  tp  enable  the  government  to  obtain 
its  due  with  speed  and  certainty,  at  the  cost  whether  of 
the  guilty  or  of  the  innocent.  Viewing  them  in  this 
light,  and  knowing  as  we  know  that  they  are  greatly  miti¬ 
gated  in  practice  by  the  lenity  of  the  Executive  govern¬ 
ment,  we  consider  them  as  justifiable;  but  we  are  decid¬ 
edly  of  opinion  that  they  would  be  out  of  place  in  a  penal 
code. 


NOTE  (I) 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO  COIN 

Most  of  the  provisions  in  this  chapter  appear  suffi¬ 
ciently  intelligible  without  any  explanation. 

W  e  have  proposed  that  the  government  of  India  should 
follow  the  general  practice  of  governments  in  punishing 
more  severely  the  counterfeiting  of  its  own  coin  than  the 
counterfeiting  of  foreign  coin.  It  appears  to  us  pecul¬ 
iarly  advisable,  under  the  present  circumstances  of  In¬ 
dia,  to  make  this  distinction.  It  is  much  to  be  wished 
that  the  Company’s  currency  may  supersede  the  numer¬ 
ous  coinages  which  are  issued  from  a  crowd  of  mints  in 
the  dominions  of  the  petty  princes  of  India.  It  has  ap¬ 
peared  to  us  that  this  object  may  be  in  some  degree  pro¬ 
moted  by  the  law  as  we  have  framed  it.  That  coinage, 
the  purity  of  which  is  guarded  by  the  most  rigorous  pen¬ 
alties,  is  likely  to  be  the  most  pure;  and  that  coinage 
which  is  likely  to  be  the  most  pure  will  be  the  most  read¬ 
ily  taken  in  the  course  of  business. 

It  is  not  very  probable  that  any  person  in  this  country 
will  employ  himself  in  making  counterfeit  sovereigns  or 
shillings;  but  should  so  improbable  an  event  occur,  we 


/ 


NOTES  299 

think  that  the  King’s  coin  should  have  the  same  protec¬ 
tion  which  is  given  to  the  coin  of  the  local  government. 
It  may  perhaps  be  thought  that  in  proposing  laws  for  the 
protection  of  the  King’s  coin,  we  have  departed  from 
the  principle  which  we  laid  down  in  our  note  on  the  law 
of  offences  against  the  state,  and  that  we  should  have 
acted  more  consistently  in  leaving  the  British  currency 
to  the  care  of  the  British  Legislature.  It  appears  to  us, 
however,  that  the  offence  of  coining,  though,  in  an  arbi¬ 
trary  classification,  it  may  be  called  by  the  technical 
name  of  treason,  is  in  substance  an  offence  against  pro¬ 
perty  and  trade,  that  it  is  an  offence  of  very  nearly  the 
same  kind  with  the  forging  of  a  bank  note,  and  that  it 
would  be  an  offence  of  exactly  the  same  kind  if  the  bank 
note,  like  the  notes  of  the  Bank  of  England  formerly, 
were  in  all  cases  legal  tender,  or  if  the  coin,  like  the 
Company’s  gold  mohur  at  present,  were  not  legal  tender. 
We  do  not  therefore  conceive  that  in  proposing  a  law  for 
punishing  the  counterfeiting  of  the  King’s  coin,  we  are 
proposing  a  law  which  can  reasonably  be  said  to  affect 
any  of  the  royal  prerogatives. 

The  distinction  which  we  propose  to  make  (see  clauses 
241  and  242)  between  two  different  classes  of  utterers  is 
marked  in  the  French  code;  and  it  is  so  obviously  agree¬ 
able  to  reason  and  justice  that  we  are  surprised  that, 
having  been  marked  in  that  code,  it  should  not  have  been 
adopted  by  Mr.  Livingston.  We  are  glad  to  perceive 
that  the  code  of  Bombay  makes  this  distinction. 

An  utterer  by  profession,  an  utterer  who  is  the  agent 
employed  by  the  coiner  to  bring  counterfeit  coin  into  cir¬ 
culation,  is  guilty  of  a  very  high  offence.  Such  an  utterer 
stands  to  the  coiner  in  a  relation  not  very  different  from 
that  in  which  a  habitual  receiver  of  stolen  goods  stands 
to  a  thief.  He  makes  coining  a  far  less  perilous  and  a 
far  more  lucrative  pursuit  than  it  would  otherwise  be.  He 
passes  his  life  in  the  systematic  violation  of  the  law,  and 
in  the  systematic  practice  of  fraud  in  one  of  its  most 
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pernicious  forms.  He  is  one  of  the  most  mischievous, 
and  is  likely  to  be  one  of  the  most  depraved  of  criminals. 
But  a  casual  utterer,  an  utterer  who  is  not  an  agent  for 
bringing  counterfeit  coin  into  circulation,  but  who,  hav¬ 
ing  heedlessly  received  a  bad  rupee  in  the  course  of  his 
business,  takes  advantage  of  the  heedlessness  of  the  next 
person  with  whom  he  deals  to  pay  that  bad  rupee  away, 
is  an  offender  of  a  very  different  class.  He  is  undoubt¬ 
edly  guilty  of  a  dishonest  act,  but  of  one  of  the  most 
venial  of  dishonest  acts.  It  is  an  act  which  proceeds  not 
from  greediness  for  unlawful  gain,  but  from  a  wish  to 
avoid,  by  unlawful  means  it  is  true,  what  to  a  poor  man 
may  be  a  severe  loss.  It  is  an  act  which  has  no  tendency 
to  facilitate  or  encourage  the  operations  of  the  coiner. 
It  is  an  occasional  act,  an  act  which  does  not  imply  that 
the  person  who  commits  it  is  a  person  of  lawless  habits. 
We  think,  therefore,  that  the  offence  of  a  casual  utterer 
is  perhaps  the  least  heinous  of  all  the  offences  into  which 
fraud  enters. 

We  considered  whether  it  would  be  advisable  to  make 
it  an  offence  in  a  person  to  have  in  his  possession  at  one 
time  a  certain  number  of  counterfeit  coins,  without  being 
able  to  explain  satisfactorily  how  he  came  by  them.  It 
did  not,  after  much  discussion,  appear  to  us  advisable  to 
recommend  this  or  any  similar  provision.  We  entertain 
strong  objections  to  the  practice  of  making  circumstances 
which  are  in  truth  only  evidence  of  an  offence  part  of  the 
definition  of  an  offence;  nor  do  we  see  any  reason  for 
departing  in  this  case  from  our  general  rule. 

Whether  a  person  who  is  possessed  of  bad  money 
knows  the  money  to  be  bad,  and  whether,  knowing  it  to 
be  bad,  he  intends  to  put  it  in  circulation,  are  questions 
to  be  decided  by  the  tribunals  according  to  the  circum¬ 
stances  of  the  case,  circumstances  of  which  the  mere 
number  of  the  pieces  is  only  one  and  may  be  one  of  the 
least  important.  A  few  bad  rupees  which  should  evi¬ 
dently  be  fresh  from  the  stamp  would  be  stronger  evidence 
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than  a  greater  number  of  bad  rupees  which  appeared  to 
have  been  in  circulation  for  years.  A  few  bad  rupees, 
all  obviously  coined  with  the  same  die,  would  be  stronger 
evidence  than  a  greater  number  obviously  coined  with 
different  dies.  A  few  bad  rupees  placed  by  themselves, 
and  unmixed  with  good  ones,  would  be  far  stronger  evi¬ 
dence  than  a  much  larger  number  which  might  be  de¬ 
tected  in  a  large  mass  of  treasure. 


NOTE  (J)  ' 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO  RELIGION 

AND  CASTE 

The  principle  on  which  this  chapter  has  been  framed 
is  a  principle  on  which  it  would  be  desirable  that  all 
governments  should  act,  but  from  which  the  British  gov¬ 
ernment  in  India  cannot  depart  without  risking  the  dis¬ 
solution  of  society;  it  is  this,  that  every  man  should  be 
suffered  to  profess  his  own  religion,  and  that  no  man 
should  be  suffered  to  insult  the  religion  of  another. 

The  question  whether  insults  offered  to  a  religion 
ought  to  be  visited  with  punishment  does  not  appear  to 
us  at  all  to  depend  on  the  question  whether  that  religion 
be  true  or  false.  The  religion  may  be  false,  but  the 
pain  which  such  insults  give  to  the  professors  of  that 
religion  is  real.  It  is  often,  as  the  most  superficial  ob¬ 
servation  may  convince  us,  as  real  a  pain  and  as  acute 
a  pain  as  is  caused  by  almost  any  offence  against  the 
person,  against  property,  or  against  character.  Nor  is 
there  any  compensating  good  whatsoever  to  be  set  off 
against  this  pain.  Discussion,  indeed,  tends  to  elicit 
truth.  But  insults  have  no  such  tendency.  They  can 
be  employed  just  as  easily  against  the  purest  faith  as 
against  the  most  monstrous  superstition.  It  is  easier  to 
argue  against  falsehood  than  against  truth.  But  it  is  as 
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easy  to  pull  down  or  defile  the  temples  of  truth  as  those 
of  falsehood.  It  is  as  easy  to  molest  with  ribaldry  and 
clamor  men  assembled  for  purposes  of  pious  and  rational 
worship,  as  men  engaged  in  the  most  absurd  ceremonies. 
Such  insults,  when  directed  against  erroneous  opinions, 
seldom  have  any  other  effect  than  to  fix  those  opinions 
deeper,  and  to  give  a  character  of  peculiar  ferocity  to 
theological  dissension.  Instead  of  eliciting  truth  they 
only  inflame  fanaticism. 

All  these  considerations  apply  with  peculiar  force  to 
India.  There  is  perhaps  no  country  in  which  the  gov¬ 
ernment  has  so  much  to  apprehend  from  religious  excite¬ 
ment  among  the  people.  The  Christians  are  numerically 
a  very  small  minority  of  the  population,  and  in  possession 
of  all  the  highest  posts  in  the  government,  in  the  tribu¬ 
nals,  and  in  the  army.  Under  their  rule  are  placed 
millions  of  Mahomedans,  of  differing  sects,  but  all 
strongly  attached  to  the  fundamental  articles  of  the  Ma- 
homedan  creed,  and  tens  of  millions  of  Hindoos,  st}?ongly 
attached  to  doctrines  and  rites  which  Christians  and 
Mahomedans  join  in  reprobating.  Such  a  state  of  things 
is  pregnant  with  dangers  which  can  only  be  averted  by 
a  firm  adherence  to  the  true  principles  of  toleration.  On 
those  principles  the  British  government  has  hitherto 
acted  with  eminent  judgment,  and  with  no  less  eminent 
success ;  and  on  those  principles  we  propose  to  frame  this 
part  of  the  penal  code. 

We  have  provided  a  punishment  of  great  severity  for 
the  intentional  destroying  or  defiling  of  places  of  wor¬ 
ship,  or  of  objects  held  sacred  by  any  class  of  persons. 
No  offence  in  the  whole  code  is  so  likely  to  lead  to  tu¬ 
mult,  to  sanguinary  outrage,  and  even  to  armed  insur¬ 
rection.  The  slaughter  of  a  cow  in  a  sacred  place  at 
Benares  in  1809  caused  violent  tumult,  attended  with 
considerable  loss  of  life.  The  pollution  of  a  mosque  at 
Bangalore  was  attended  with  consequences  still  more 
lamentable  and  alarming.  We  have  therefore  empowered 
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the  courts,  in  cases  of  this  description,  to  pass  a  very 
severe  sentence  on  the  offender. 

The  provisions  which  we  have  made  for  the  purpose  of 
protecting  assemblies  held  for  religious  worship,  and  of 
guarding  from  intentional  insult  the  rites  of  sepulture 
and  the  remains  of  the  dead,  do  not  appear  to  require 
any  explanation  or  defence. 

The  intentional  depriving  a  Hindoo  of  his  caste  by 
assault  or  by  deception  is  not  at  present  an  offence  in 
any  part  of  India,  though  it  may  be  a  ground  for  a  civil 
action.  It  appears  to  us,  however,  that  an  injury  so 
wanton,  an  injury  which  indicates  so  bad  a  feeling  in 
the  person  who  causes  it,  and  which  gives  so  much 
pain  and  excites  so  much  resentment  in  the  sufferer, 
is  as  proper  a  subject  for  penal  legislation  as  most  of 
the  acts  which  are  made  punishable  by  this  code.  We 
have,  therefore,  made  it  an  offence.  The  rendering  the 
food  of  a  Hindoo  useless  to  him  by  causing  it  to  be  in 
what  he  considers  as  a  polluted  state  is  an  injury  of  the 
same  kind,  though  comparatively  venial.  We  propose 
to  make  it  an  offence,  but  not  to  deal  with  it  severely, 
unless  it  should  be  repeatedly  committed  by  the  same 
person.  \ 

In  framing  clause  282,  we  had  two  objects  in  view. 
We  wish  to  allow  all  fair  latitude  to  religious  discussion, 
and  at  the  same  time  to  prevent  the  professors  of  any 
religion  from  offering,  under  the  pretext  of  such  discus¬ 
sion,  intentional  insults  to  what  is  held  sacred  by  others. 
We  do  not  conceive  that  any  person  can  be  justified  in 
wounding  with  deliberate  intention  the  religious  feelings 
of  his  neighbors  by  words,  gesture,  or  exhibitions.  A 
warm  expression  dropped  in  the  heat  of  controversy,  or 
an  argument  urged  by  a  person,  not  for  the  purjDose  of 
insulting  and  annoying  the  professors  of  a  different  creed, 
but  in  good  faith  for  the  purpose  of  vindicating  his 
own,  will  not  fall  under  the  definition  contained  in  this 
clause. 
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Clause  283  is  intended  to  prevent  such  practices  as 
those  known  among  the  natives  by  the  names  of  Dhurna 
and  Traga.  Such  acts  are  now  punishable  by  law,  and 
it  is  unnecessary  to  adduce  any  argument  for  the  purpose 
of  showing  that  they  ought  to  be  so. 


NOTE  (K) 

ON  THE  CHAPTER  OF  ILLICIT  ENTRANCE  INTO  AND  ILLI¬ 
CIT  RESIDENCE  IN  THE  TERRITORIES  OF  THE  EAST 
INDIA  COMPANY 

The  Indian  Legislature  is  required  by  the  Act  of  Par¬ 
liament  3  and  4  Wm.  IV.  cap.  85,  section  84,  “as  soon 
as  conveniently  may  be,  to  make  laws  or  regulations 
providing  for  the  prevention  or  punishment  of  the  illicit 
entrance  into  or  residence  in  the  said  territories  of  per¬ 
sons  not  authorized  to  enter  or  reside  therein.” 

We  have,  therefore,  thought  it  our  duty  to  insert  in 
the  penal  code  provisions  for  the  purpose  of  carrying  the 
intentions  of  Parliament  into  effect. 


NOTE  (L) 

ON  OFFENCES  RELATING  TO  THE  PRESS 

The  penal  provisions  contained  in  this  chapter  are 
taken  from  the  Act  of  the  Governor  General  of  India  in 
Council,  No.  11,  of  1835. 

Sufficient  provision  appears  to  us  to  have  been  made 
in  other  parts  of  the  code,  particularly  by  clause  195,  for 
the  punishment  of  the  offence  mentioned  in  the  last  sec¬ 
tion  of  the  Act  to  which  we  have  referred. 
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NOTE  (M) 

ON  OFFENCES  AGAINST  THE  BODY 

The  first  class  of  offences  against  the  body  consists  of 
those  offences  which  affect  human  life;  and  highest  in 
this  first  class  stand  those  offences  which  fall  under  the 
definition  of  voluntary  culpable  homicide. 

This  important  part  of  the  law  appears  to  us  to  require 
fuller  explanation  than  almost  any  other. 

The  first  point  to  which  we  wish  to  call  the  attention 
of  His  Lordship  in  Council  is  the  expression  “  omits  what 
he  is  legally  bound  to  do  ”  in  the  definition  of  voluntary 
culpable  homicide.  These  words,  or  other  words  tanta¬ 
mount  in  effect,  frequently  recur  in  the  code.  We  think 
this  the  most  convenient  place  for  explaining  the  reason 
which  has  led  us  so  often  to  employ  them;  for  if  that 
reason  shall  appear  to  be  sufficient  in  cases  in  which 
human  life  is  concerned,  it  will  a  fortiori  be  sufficient  in 
other  cases. 

Early  in  the  progress  of  the  code  it  became  necessary 
for  us  to  consider  the  following  question:  When  acts 
are  made  punishable  on  the  ground  that  those  acts  pro¬ 
duce,  or  are  intended  to  produce,  or  are  known  to  be 
likely  to  produce,  certain  evil  effects,  to  what  extent 
ought  omissions  which  produce,  which  are  intended  to 
produce,  or  which  are  known  to  be  likely  to  produce,  the 
same  evil  effects  to  be  made  punishable  ? 

Two  things  we  take  to  be  evident ;  first,  that  some  of 
these  omissions  ought  to  be  punished  in  exactly  the  same 
manner  in  which  acts  are  punished;  secondly,  that  all 
these  omissions  ought  not  to  be  punished.  It  will  hardly 
be  disputed  that  a  jailer  who  voluntarily  causes  the  death 
of  a  prisoner  by  omitting  to  supply  that  prisoner  with 
food,  or  a  nurse  who  voluntarily  causes  the  death  of  an 
infant  entrusted  to  her  care  by  omitting  to  take  it  out 
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of  a  tub  of  water  into  which  it  has  fallen,  ought  to  be 
treated  as  guilty  of  murder.  On  the  other  hand,  it  will 
hardly  be  maintained  that  a  man  should  be  punished  as 
a  murderer  because  he  omitted  to  relieve  a  beggar,  even 
though  there  might  be  the  clearest  proof  that  the  death 
of  the  beggar  was  the  effect  of  this  omission,  and  that 
the  man  who  omitted  to  give  the  alms  knew  that  the 
death  of  the  beggar  was  likely  to  be  the  effect  of  the 
omission.  It  will  hardly  be  maintained  that  a  surgeon 
ought  to  be  treated  as  a  murderer  for  refusing  to  go  from 
Calcutta  to  Meerut  to  perform  an  operation,  although  it 
should  be  absolutely  certain  that  this  surgeon  was  the 
only  person  in  India  who  could  perform  it,  and  that  if 
it  were  not  performed,  the  person  who  required  it  would 
die.  It  is  difficult  to  say  whether  a  penal  code  which 
should  put  no  omissions  on  the  same  footing  with  acts, 
or  a  penal  code  which  should  put  all  omissions  on  the 
same  footing  with  acts,  would  produce  consequences  more 
absurd  and  revolting.  There  is  no  country  in  which 
either  of  these  principles  is  adopted.  Indeed,  it  is  hard 
to  conceive  how,  if  either  were  adopted,  society  could  be 
held  together. 

It  is  plain,  therefore,  that  a  middle  course  must  be 
taken;  but  it  is  not  easy  to  determine  what  that  middle 
course  ought  to  be.  The  absurdity  of  the  two  extremes 
is  obvious.  But  there  are  innumerable  intermediate 
points;  and  wherever  the  line  of  demarcation  may  be 
drawn,  it  will,  we  fear,  include  some  cases  which  we 
might  wish  to  exempt,  and  will  exempt  some  which  we 
might  wish  to  include. 

Mr.  Livingston’s  code  provides,  that  a  person  shall  be 
considered  as  guilty  of  homicide  who  omits  to  save  life, 
which  he  could  save  “without  personal  danger  or  pecun¬ 
iary  loss.”  This  rule  appears  to  us  to  be  open  to  seri¬ 
ous  objection.  There  may  be  extreme  inconvenience 
without  the  smallest  personal  danger,  or  the  smallest 
risk  of  pecuniary  loss,  as  in  the  case  which  we  lately  put 
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of  a  surgeon  summoned  from  Calcutta  to  Meerut  to  per¬ 
form  an  operation.  He  may  be  offered  such  a  fee  that 
he  would  be  a  gainer  by  going.  He  may  have  no  ground 
to  apprehend  that  he  should  run  any  greater  personal 
risk  by  journeying  to  the  Upper  Provinces  than  by  con¬ 
tinuing  to  reside  in  Bengal.  But  he  is  about  to  proceed 
to  Europe  immediately,  or  he  expects  some  members  of 
his  family  by  the  next  ship,  and  wishes  to  be  at  the  presi¬ 
dency  to  receive  them.  He,  therefore,  refuses  to  go. 
Surely,  he  ought  not,  for  so  refusing,  to  be  treated  as  a 
murderer.  It  would  be  somewhat  inconsistent  to  punish 
one  man  for  not  staying  three  months  in  India  to  save 
the  life  of  another,  and  to  leave  wholly  unpunished  a 
man  who,  enjoying  ample  wealth,  should  refuse  to  dis¬ 
burse  an  anna  to  save  the  life  of  another.  Again,  it 
appears  to  us  that  it  may  be  fit  to  punish  a  person  as 
a  murderer  for  causing  death  by  omitting  an  act  which 
cannot  be  performed  without  personal  danger  or  pecun¬ 
iary  loss.  A  parent  may  be  unable  to  procure  food  for 
an  infant  without  money.  Yet  the  parent,  if  he  has  the 
means,  is  bound  to  furnish  the  infant  with  food,  and  if, 
by  omitting  to  do  so,  he  voluntarily  causes  its  death,  he 
may  with  propriety  be  treated  as  a  Eiurderer.  A  nurse 
hired  to  attend  a  person  suffering  from  an  infectious  dis¬ 
ease  cannot  perform  her  duty  without  running  some  risk 
of  infection.  Yet  if  she  deserts  the  sick  person,  and  thus 
voluntarily  causes  his  death,  we  should  be  disposed  to 
treat  her  as  a  murderer. 

W e  pronounce  with  confidence,  therefore,  that  the  line 
ought  not  to  be  drawn  where  Mr.  Livingston  has  drawn 
it.  But  it  is  with  great  diffidence  that  we  bring  forward 
our  own  proposition.  It  is  open  to  objections :  cases  may 
be  put  in  which  it  will  operate  too  severely,  and  cases  in 
which  it  will  operate  too  leniently;  but  we  are  unable  to 
devise  a  better. 

What  we  propose  is  this,  that  where  acts  are  made 
punishable  on  the  ground  that  they  have  caused,  or  have 
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been  intended  to  cause,  or  have  been  known  to  be  likely 
to  cause,  a  certain  evil  effect,  omissions  which  have 
caused,  which  have  been  intended  to  cause,  or  which  have 
been  known  to  be  likely  to  cause,  the  same  effect,  shall 
be  punishable  in  the  same  manner,  provided  that  such 
omissions  were,  on  other  grounds,  illegal.  An  omission 
is  illegal  (see  clause  28)  if  it  be  an  offence,  if  it  be  a 
breach  of  some  direction  of  law,  or  if  it  be  such  a  wrong 
as  would  be  a  good  ground  for  a  civil  action. 

We  cannot  defend  this  rule  better  than  by  giving  a 
few  illustrations  of  the  way  in  which  it  will  operate.  A. 
omits  to  give  Z.  food,  and  by  that  omission  voluntarily 
causes  Z.’s  death.  Is  this  murder?  Under  our  rule  it 
is  murder  if  A.  was  Z.’s  jailer,  directed  by  the  law  to 
furnish  Z.  with  food.  It  is  murder  if  Z.  was  the  infant 
child  of  A.,  and  had  therefore  a  legal  right  to  sustenance, 
which  right  a  civil  court  would  enforce  against  A.  It 
is  murder  if  Z.  was  a  bedridden  invalid,  and  A.  a  nurse 
hired  to  feed  Z.  It  is  murder  if  A.  was  detaining  Z.  in 
unlawful  confinement,  and  had  thus  contracted  (see  clause 
338)  a  legal  obligation  to  furnish  Z.,  during  the  continu¬ 
ance  of  the  confinement,  with  necessaries.  It  is  not 
murder  if  Z.  is  a  beggar,  who  has  no  other  claim  on  A. 
than  that  of  humanity. 

A.  omits  to  tell  Z.  that  a  river  is  swollen  so  high  that 
Z.  cannot  safely  attempt  to  ford  it,  and  by  this  omission 
voluntarily  causes  Z.’s  death.  This  is  murder,  if  A.  is 
a  peon  stationed  by  authority  to  warn  travellers  from 
attempting  to  ford  the  river.  It  is  murder  if  A.  is  a 
guide  who  had  contracted  to  conduct  Z.  It  is  not  murder 
if  A.  is  a  person  on  whom  Z.  has  no  other  claim  than 
that  of  humanity. 

A  savage  dog  fastens  on  Z.  A.  omits  to  call  off  the 
dog,  knowing  that  if  the  dog  be  not  called  off,  it  is  likely 
that  Z.  will  be  killed.  Z.  is  killed.  This  is  murder  in 
A.,  if  the  dog  belonged  to  A.,  inasmuch  as  his  omission 
to  take  proper  order  with  the  dog  is  illegal.  (Clause 
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273.)  But  if  A.  be  a  mere  passer-by,  it  is  not  mur¬ 
der. 

We  are  sensible  that  in  some  of  tbe  cases  which  we 
have  put,  our  rule  may  appear  too  lenient;  but  we  do 
not  think  that  it  can  be  made  more  severe  without  dis¬ 
turbing  the  whole  order  of  society.  It  is  true  that  the 
man  who,  having  abundance  of  wealth,  suffers  a  fellow 
creature  to  die  of  hunger  at  his  feet  is  a  bad  man,  a 
worse  man,  probably,  than  many  of  those  for  whom  we 
have  provided  very  severe  punishment.  But  we  are  un¬ 
able  to  see  where,  if  we  make  such  a  man  legally  punish¬ 
able,  we  can  draw  the  line.  If  the  rich  man  who  refuses 
to  save  a  beggar’s  life  at  the  cost  of  a  little  copper  is  a 
murderer,  is  the  poor  man  just  one  degree  above  beggary 
also  to  be  a  murderer  if  he  omits  to  invite  the  beggar  to 
partake  his  hard-earned  rice?  Again,  if  the  rich  man 
is  a  murderer  for  refusing  to  save  the  beggar’s  life  at 
the  cost  of  a  little  copper,  is  he  also  to  be  a  murderer  if 
he  refuses  to  save  the  beggar’s  life  at  the  cost  of  a  thou¬ 
sand  rupees?  Suppose  A.  to  be  fully  convinced  that 
nothing  can  save  Z.’s  life  unless  Z.  leave  Bengal  and 
reside  a  year  at  the  Cape;  is  A.,  however  wealthy  he 
may  be,  to  be  punished  as  a  murderer  because  he  will 
not,  at  his  own  expense,  send  Z.  to  the  Cape?  Surely 
not.  Yet  it  will  be  difficult  to  say  on  what  principle  we 
can  punish  A.  for  not  spending  an  anna  to  save  Z.’s  life, 
and  leave  him  unpunished  for  not  spending  a  thousand 
rupees  to  save  Z.’s  life.  The  distinction  between  a  legal 
and  an  illegal  omission  is  perfectly  plain  and  intelligible; 
but  the  distinction  between  a  large  and  a  small  sum  of 
money  is  very  far  from  being  so,  not  to  say  that  a  sum 
which  is  small  to  one  man  is  large  to  another. 

The  same  argument  holds  good  in  the  case  of  the  ford. 
It  is  true  that  none  but  a  very  depraved  man  would  suffer 
another  to  be  drowned  when  he  might  prevent  it  by  a 
word.  But  if  we  punish  such  a  man,  where  are  we  to 
stop?  How  much  exertion  are  we  to  require?  Is  a  per- 


INDIAN  PENAL  CODE 


310 

son  to  be  a  murderer  if  he  does  not  go  fifty  yards  through 
the  sun  of  Bengal  at  noon  in  May  in  order  to  caution 
a  traveller  against  a  swollen  river  ?  Is  he  to  be  a  mur¬ 
derer  if  he  does  not  go  a  hundred  yards?  —  if  he  does 
not  go  a  mile?  —  if  he  does  not  go  ten?  What  is  the 
precise  amount  of  trouble  and  inconvenience  which  he  is 
to  endure?  The  distinction  between  the  guide  who  is 
bound  to  conduct  the  traveller  as  safely  as  he  can,  and 
a  mere  stranger,  is  a  clear  distinction.  But  the  distinc¬ 
tion  between  a  stranger  who  will  not  give  a  halloo  to  save 
a  man’s  life,  and  a  stranger  who  will  not  run  a  mile  to 
save  a  man’s  life,  is  very  far  from  being  equally  clear. 

It  is,  indeed,  most  highly  desirable  that  men  should 
not  merely  abstain  from  doing  harm  to  their  neighbors, 
but  should  render  active  services  to  their  neighbors.  In 
general,  however,  the  penal  law  must  content  itself  with 
keeping  men  from  doing  positive  harm,  and  must  leave 
to  public  opinion,  and  to  the  teachers  of  morality  and 
religion,  the  office  of  furnishing  men  with  motives  for 
doing  positive  good.  It  is  evident  that  to  attempt  to 
punish  men  by  law  for  not  rendering  to  others  all  the 
service  which  it  is  their  duty  to  render  to  others  would 
be  preposterous.  We  must  grant  impunity  to  the  vast 
majority  of  those  omissions  which  a  benevolent  morality 
would  pronounce  reprehensible,  and  must  content  our¬ 
selves  with  punishing  such  omissions  only  when  they  are 
distinguished  from  the  rest  by  some  circumstance  which 
marks  them  out  as  peculiarly  fit  objects  of  penal  legisla¬ 
tion.  Now,  no  circumstance  appears  to  us  so  well  fitted 
to  be  the  mark  as  the  circumstance  which  we  have  se¬ 
lected.  It  will  generally  be  found  in  the  most  atrocious 
cases  of  omission;  it  will  scarcely  ever  be  found  in  a 
venial  case  of  omission;  and  it  is  more  clear  and  certain 
than  any  other  mark  that  has  occurred  to  us.  That  there 
are  objections  to  the  line  which  we  propose  to  draw,  we 
have  admitted.  But  there  are  objections  to  every  line 
which  can  be  drawn,  and  some  line  must  be  drawn. 
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The  next  point  to  which  we  wish  to  call  the  attention 
of  His  Lordship  in  Council  is  the  unqualified  use  of  the 
words  “to  cause  death”  in  the  definition  of  voluntary 
culpable  homicide. 

We  long  considered  whether  it  would  be  advisable 
to  except  from  this  definition  any  description  of  acts  or 
illegal  omissions,  on  the  ground  that  such  acts  or  illegal 
omissions  do  not  ordinarily  cause  death,  or  that  they 
cause  death  very  remotely.  We  have  determined,  how¬ 
ever,  to  leave  the  clause  in  its  present  simple  and  com¬ 
prehensive  form. 

There  is  undoubtedly  a  great  difference  between  acts 
which  cause  death  immediately,  and  acts  which  cause 
death  remotely;  between  acts  which  are  almost  certain 
to  cause  death,  and  acts  which  cause  death  only  under 
very  extraordinary  circumstances.  But  that  difference, 
we  conceive,  is  a  matter  to  be  considered  by  the  tribunals 
when  estimating  the  effect  of  the  evidence  in  a  particular 
case,  not  by  the  legislature  in  framing  the  general  law. 
It  will  require  strong  evidence  to  prove  that  an  act  of  a 
kind  which  very  seldom  causes  death,  or  an  act  which 
has  caused  death  very  remotely,  has  actually  caused 
death  in  a  particular  case.  It  will  v^equire  still  stronger 
evidence  to  prove  that  such  an  act  was  contemplated  by 
the  person  who  did  it  as  likely  to  cause  death.  But  if 
it  be  proved  by  satisfactory  evidence  that  death  has  been 
so  caused,  and  has  been  caused  voluntarily,  we  see  no 
reason  for  exempting  the  person  who  caused  it  from  the 
punishment  of  voluntary  culpable  homicide. 

Mr.  Livingston,  we  observe,  excepts  from  the  defini¬ 
tion  of  homicide  cases  in  which  death  is  produced  by  the 
effect  of  words  on  the  imagination  or  the  passions.  The 
reasoning  of  that  distinguished  jurist  has  by  no  means 
convinced  us  that  the  distinction  which  he  makes  is  well 
founded.  Indeed,  there  are  few  parts  of  his  code  which 
appear  to  us  to  have  been  less  happily  executed  than  this. 
His  words  are  these:  “The  destruction  must  be  by  the 


312  INDIAN  PENAL  CODE 

act  of  another ;  therefore  self-destruction  is  excluded  from 
the  definition.  It  must  be  operated  by  some  act;  there¬ 
fore  death,  although  produced  by  the  operation  of  words 
on  the  imagination  or  the  passions,  is  not  homicide.  But 
if  words  are  used  which  are  calculated  to  produce  and  do 
produce  some  act  which  is  the  immediate  cause  of  death, 
it  is  homicide.  A  blind  man  or  a  stranger  in  the  dark, 
directed  by  words  only  to  a  precipice,  where  he  falls  and 
is  killed ;  a  direction  verbally  given  to  take  a  drug  that 
it  is  known  will  prove  fatal,  and  which  has  that  effect, 
are  instances  of  this  modification  of  the  rule.” 

This  appears  to  us  altogether  incoherent.  A.  verbally 
directs  Z.  to  swallow  a  poisonous  drug;  Z.  swallows  it, 
and  dies;  and  this,  says  Mr.  Livingston,  is  homicide  in 
A.  It  certainly  ought  to  be  so  considered.  But  how, 
on  Mr.  Livingston’s  principles,  it  can  be  so  considered 
we  do  not  understand.  “Homicide,”  he  says,  “must 
be  operated  by  an  act.”  Where,  then,  is  the  act  in  this 
case  ?  Is  it  the  speaking  of  A.  ?  Clearly  not,  for  Mr. 
Livingston  lays  down  the  doctrine  that  speaking  is  not 
an  act.  Is  it  the  swallowing  by  Z.?  Clearly  not,  for 
the  destruction  of  life,  according  to  Mr.  Livingston,  is 
not  homicide  unless  it  be  by  the  act  of  another,  and  this 
swallowing  is  an  act  performed  by  Z.  himself. 

The  reasonable  course,  in  our  opinion,  is  to  consider 
speaking  as  an  act,  and  to  treat  A.  as  guilty  of  voluntary 
culpable  homicide,  if  by  speaking  he  has  voluntarily 
caused  Z.’s  death,  whether  his  words  operated  circui¬ 
tously  by  inducing  Z.  to  swallow  poison  or  directly  by 
throwing  Z.  into  convulsions. 

There  will  indeed  be  few  homicides  of  this  latter  sort. 
It  appears  to  us  that  a  conviction,  or  even  a  trial,  in 
such  a  case  would  be  an  event  of  extremely  rare  occur¬ 
rence.  There  would  probably  not  be  one  such  trial  in 
a  century.  It  would  be  most  difficult  to  prove  to  the 
conviction  of  any  court  that  death  had  really  been  the 
effect  of  excitement  produced  by  words.  It  would  be 
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still  more  difficult  to  prove  that  the  person  who  spoke 
the  words  anticipated  from  them  an  effect  which,  except 
under  very  peculiar  circumstances,  and  on  very  peculiar 
constitutions,  no  words  would  produce.  Still  it  seems  to 
us  that  both  these  points  might  be  made  out  by  over¬ 
whelming  evidence;  and,  supposing  them  to  be  so  made 
out,  we  are  unable  to  perceive  any  distinction  between 
the  case  of  him  who  voluntarily  causes  death  in  this 
manner,  and  the  case  of  him  who  voluntarily  causes 
death  by  means  of  a  pistol  or  a  sword.  Suppose  it  to  be 
proved  to  the  entire  conviction  of  a  criminal  court  that 
Z.,  the  deceased,  was  in  a  very  critical  state  of  health; 
that  A.,  the  heir  to  Z.’s  property,  had  been  informed  by 
Z.’s  physicians  that  Z.’s  recovery  absolutely  depended 
on  his  being  kept  quiet  in  mind,  and  that  the  smallest 
mental  excitement  would  endanger  his  life;  that  A.  im¬ 
mediately  broke  into  Z.’s  sick  room,  and  told  him  a 
dreadful  piece  of  intelligence,  which  was  a  pure  inven¬ 
tion;  that  Z.  went  into  fits  and  died  on  the  spot;  that  A. 
had  afterwards  boasted  of  having  cleared  the  way  for 
himself  to  a  good  property  by  this  artifice.  These  things 
being  fully  proved,  no  judge  could  doul:)t  that  A.  had 
voluntarily  caused  the  death  of  Z.^;  nor  do  we  perceive 
any  reason  for  not  punishing  A.  in  the  same  manner  in 
which  he  would  have  been  punished  if  he  had  mixed 
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arsenic  in  Z.’s  medicine. 

Again,  Mr.  Livingston  excepts  from  the  definition  of 
homicide  the  case  of  a  person  who  dies  of  a  slight  wound, 
which,  from  neglect  or  from  the  application  of  improper 
remedies,  has  proved  mortal.  We  see  no  reason  for  ex¬ 
cepting  such  cases  from  the  simple  general  rule  which  we 
propose.  It  will,  indeed,  be  in  general  more  difficult  to 
prove  that  death  has  been  caused  by  a  scratch  than  by 
a  stab  which  has  reached  the  heart;  and  it  will,  in  a  still 
greater  degree,  be  more  difficult  to  prove  that  a  scratch 
was  intended  to  cause  death  than  that  a  stab  was  in¬ 
tended  to  cause  death;  yet  both  these  points  might  be 
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fully  established.  Suppose  such  a  case  as  the  following : 
It  is  proved  that  A.  inflicted  a  slight  wound  on  Z.,  a 
child  who  stood  between  him  and  a  large  property.  It 
is  proved  that  the  ignorant  and  superstitious  servants 
about  Z.  applied  the  most  absurd  remedies  to  the  wound. 
It  is  proved  that  under  their  treatment  the  wound  morti¬ 
fied,  and  the  child  died.  Letters  from  A.  to  a  confidant 
are  produced.  In  those  letters,  A.  congratulates  himself 
on  his  skill,  remarks  that  he  could  not  have  inflicted  a 
more  severe  wound  without  exposing  himself  to  be  pun¬ 
ished  as  a  murderer,  relates  with  exultation  the  mode  of 
treatment  followed  by  the  people  who  have  charge  of  Z., 
and  boasts  that  he  always  foresaw  that  they  would  turn 
the  slightest  incision  into  a  mortal  wound.  It  appears 
to  us,  that  if  such  evidence  were  produced,  A.  ought  to 
be  punished  as  a  murderer. 

Again,  suppose  that  A.  makes  a  deliberate  attempt  to 
commit  assassination.  In  the  presence  of  numbers  he 
aims  a  knife  at  the  heart  of  Z.  But  the  knife  glances 
aside,  and  inflicts  only  a  slight  wound.  This  happened 
in  the  case  of  Jean  Chatel,  of  Damien,  of  Guiscard,  and 
of  many  other  assassins  of  the  most  desperate  character. 
In  such  cases  there  is  no  doubt  whatever  as  to  the  inten¬ 
tion.  Suppose  that  the  person  who  received  the  wound 
is  under  the  necessity  of  exposing  himself  to  a  moist 
atmosphere  immediately  afterwards,  and  that,  in  conse¬ 
quence,  he  is  attacked  with  tetanus  and  dies.  Here 
again,  however  slight  the  wound  may  have  been,  we  are 
unable  to  perceive  any  good  reason  for  not  punishing  A. 
as  a  murderer. 

We  will  only  add  that  this  provision  of  the  Code  of 
Louisiana  appears  to  us  peculiarly  ill  suited  to  a  country 
in  which,  we  have  reason  to  fear,  neglect  and  bad  treat¬ 
ment  are  far  more  common  than  good  medical  treatment. 

The  general  rule,  therefore,  which  we  propose  is,  that 
the  question  whether  a  person  has  by  an  act  or  illegal 
omission  voluntarily  caused  death  shall  be  left  a  question 


NOTES 


315 

of  evidence  to  be  decided  by  the  courts,  according  to  tbe 
circumstances  of  every  case. 

We  propose  that  all  voluntary  culpable  homicide  shall 
be  designated  as  murder,  unless  it  fall  under  one  of  three 
heads.  We  are  desirous  to  call  the  particular  attention 
of  His  Lordship  in  Council  to  the  law  respecting  the 
three  mitigated  forms  of  voluntary  culpable  homicide; 
and  first  to  the  law  of  manslaughter. 

We  agree  with  the  great  mass  of  mankind,  and  with 
the  majority  of  jurists,  ancient  and  modern,  in  thinking 
that  homicide  committed  in  the  sudden  heat  of  passion, 
on  great  provocation,  ought  to  be  punished ;  but  that  in 
general  it  ought  not  to  be  punished  so  severely  as  mur¬ 
der.  It  ought  to  be  punished  in  order  to  teach  men  to 
entertain  a  peculiar  respect  for  human  life ;  it  ought  to 
be  punished  in  order  to  give  men  a  motive  for  accustom¬ 
ing  themselves  to  govern  their  passions;  and  in  some  few 
cases  for  which  we  have  made  provision,  we  conceive  that 
it  ought  to  be  punished  with  the  utmost  rigor. 

In  general,  however,  we  would  not  visit  homicide  com¬ 
mitted  in  violent  passion,  which  had  been  suddenly  pro¬ 
voked,  with  the  highest  penalties  of  the  law.  We  think 
that  to  treat  a  person  guilty  of  such  homicide  as  we 
should  treat  a  murderer  would  be  a  highly  inexpedient 
course,  —  a  course  which  would  shock  the  universal  feel¬ 
ing  of  mankind,  and  would  engage  the  public  sympathy 
on  the  side  of  the  delinquent  against  the  law. 

His  Lordship  in  Council  will  remark  one  important 
distinction  between  the  law  as  we  have  framed  it  and 
some  other  systems.  Neither  the  English  law  nor  the 
French  code  extends  any  indulgence  to  homicide  which 
is  the  effect  of  anger  excited  by  words  alone.  Mr.;  Liv¬ 
ingston  goes  still  further.  “No  words  whatever,”  says 
the  code  of  Louisiana,  “are  an  adequate  cause,  no  ges¬ 
tures  merely  showing  derision  or  contempt,  no  assault 
or  battery  so  slight  as  to  show  that  the  intent  was  not  to 
inflict  great  bodily  harm.” 
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We  greatly  doubt  whether  any  good  reason  can  be 
assigned  for  this  distinction.  It  is  an  indisputable  fact 
that  gross  insults  by  word  or  gesture  have  as  great  a 
tendency  to  move  many  persons  to  violent  passion  as 
dangerous  or  painful  bodily  injuries.  Nor  does  it  appear 
to  us  that  passion  excited  by  insult  is  entitled  to  less 
indulgence  than  passion  excited  by  pain.  On  the  con¬ 
trary,  the  circumstance  that  a  man  resents  an  insult  more 
than  a  wound  is  anything  but  a  proof  that  he  is  a  man 
of  a  peculiarly  bad  heart.  It  would  be  a  fortunate  thing 
for  mankind  if  every  person  felt  an  outrage  which  left 
a  stain  upon  his  honor  more  acutely  than  an  outrage 
which  had  fractured  one  of  his  limbs.  If  so,  why  should 
we  treat  an  offence  produced  by  the  blamable  excess  of 
a  feeling  which  all  wise  legislators  desire  to  encourage, 
more  severely  than  we  treat  the  blamable  excess  of  feel¬ 
ings  certainly  not  more  respectable? 

One  outrage  which  wounds  only  the  honor  and  the 
affections  is  admitted  by  Mr.  Livingston  to  be  an  ade¬ 
quate  provocation.  “A  discovery  of  the  wife  of  the 
accused  in  the  act  of  adultery  with  the  person  killed  is 
an  adequate  cause.’’  The  law  of  France,  the  law  of 
England,  and  the  Mahomedan  law  are  also  indulgent  to 
homicide  committed  under  such  circumstances.  We  must 
own  that  we  can  see  no  reason  for  making  a  distinction 
between  this  provocation  and  many  other  provocations  of 
the  same  kind.  We  cannot  consent  to  lay  it  down  as  an 
universal  rule  that  in  all  cases  this  provocation  shall  be 
considered  as  an  adequate  provocation.  Circumstances 
may  easily  be  conceived  which  would  satisfy  a  court  that 
a  husband  had  in  such  a  case  acted  from  no  feeling  of 
wounded  honor  or  affection,  but  from  mere  brutality 
of  nature,  or  from  disappointed  cupidity.  On  the  other 
hand,  we  conceive  that  there  are  many  cases  in  which  as 
much  indulgence  is  due  to  the  excited  feelings  of  a  father 
or  a  brother  as  to  those  of  a  husband.  That  a  worthless, 
unfaithful,  and  tyrannical  husband  should  be  guilty  only 
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of  manslaughter  for  killing  the  paramour  of  his  wife, 
and  that  an  affectionate  and  high-spirited  brother  should 
be  guilty  of  murder  for  killing,  in  a  paroxysm  of  rage, 
the  seducer  of  his  sister,  appears  to  us  inconsistent  and 
unreasonable. 

There  is  another  class  of  provocations  which  Mr.  Liv¬ 
ingston  does  not  allow  to  be  adequate  in  law,  but  which 
have  been,  and  while  human  nature  remains  unaltered 
will  be,  adequate  in  fact  to  produce  the  most  tremendous 
effects.  Suppose  a  person  to  take  indecent  liberties  with 
a  modest  female,  in  the  presence  of  her  father,  her  bro¬ 
ther,  her  husband,  or  her  lover.  Such  an  assault  might 
have  no  tendency  to  cause  pain  or  danger;  yet  history 
tells  us  what  effects  have  followed  from  such  assaults. 
Such  an  assault  produced  the  Sicilian  Vespers.  Such 
an  assault  called  forth  the  memorable  blow  of  Wat 
Tyler.  It  is  difficult  to  conceive  any  class  of  cases  in 
which  the  intemperance  of  anger  ought  to  be  treated  with 
greater  lenity.  So  far,  indeed,  should  we  be  from  rank¬ 
ing  a  man  who  acted  like  Tyler  with  murderers,  that  we 
conceive  that  a  judge  would  exercise  a  sound  discretion 
in  sentencing  such  a  man  to  the  lowest  punishment  fixed 
by  the  law  for  manslaughter.  ^ 

We  think  it  right  to  add  that,  though  in  our  remarks 
on  this  part  of  the  law  we  have  used  illustrations  drawn 
from  the  history  and  manners  of  Europe,  the  arguments 
which  we  have  employed  apply  as  strongly  to  the  state 
of  society  in  India  as  to  the  state  of  society  in  any  part 
of  the  globe.  There  is  perhaps  no  country  in  which 
more  cruel  suffering  is  inflicted,  and  more  deadly  resent¬ 
ment  called  forth,  by  injuries  which  affect  only  the 
mental  feelings. 

A  person  who  should  offer  a  gross  insult  to  the  Ma- 
homedan  religion  in  the  presence  of  a  zealous  professor 
of  that  religion,  who  should  deprive  some  high-born 
Rajpoot  of  his  caste,  who  should  rudely  thrust  his  head 
into  the  covered  palanquin  of  a  woman  of  rank,  would 
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probably  move  those  whom  be  insulted  to  more  violent 
anger  than  if  he  had  caused  them  some  severe  bodily 
hurt.  That  on  these  subjects  our  notions  and  usages 
differ  from  theirs  is  nothing  to  the  purpose.  We  are 
legislating  for  them,  and  though  we  may  wish  that  their 
opinions  and  feelings  may  undergo  a  considerable  change, 
it  is  our  duty,  while  their  opinions  and  feelings  remain 
unchanged,  to  pay  as  much  respect  to  those  opinions  and 
feelings  as  if  we  partook  of  them.  We  are  legislating 
for  a  country  where  many  men,  and  those  by  no  means 
the  worst  men,  prefer  death  to  the  loss  of  caste;  where 
many  women,  and  those  by  no  means  the  worst  women, 
would  consider  themselves  as  dishonored  by  exposure  to 
the  gaze  of  strangers:  and  to  legislate  for  such  a  country, 
as  if  the  loss  of  caste  or  the  exposure  of  a  female  face 
were  not  provocations  of  the  highest  order,  would,  in  our 
opinion,  be  unjust  and  unreasonable. 

The  second  mitigated  form  of  voluntary  culpable  homi¬ 
cide  is  that  to  which  we  have  given  the  name  of  voluntary 
culpable  homicide  by  consent.  It  appears  to  us  that  this 
description  of  homicide  ought  to  be  punished,  but  that 
it  ought  not  to  be  punished  so  severely  as  murder.  We 
have  elsewhere  given  our  reasons  for  thinking  that  this 
description  of  homicide  ought  to  be  punished.^ 

Our  reasons  for  not  punishing  it  so  severely  as  murder 
are  these.  In  the  first  place,  the  motives  which  prompt 
men  to  the  commission  of  this  offence  are  generally  far 
more  respectable  than  those  which  prompt  men  to  the 
commission  of  murder.  Sometimes  it  is  the  effect  of 
a  strong  sense  of  religious  duty,  sometimes  of  a  strong 
sense  of  honor,  not  unfrequently  of  humanity.  The  sol¬ 
dier  who  at  the  entreaty  of  a  wounded  comrade  puts  that 
comrade  out  of  pain,  the  friend  who  supplies  laudanum 
to  a  person  suffering  the  torment  of  a  lingering  disease, 
the  freedman  who  in  ancient  times  held  out  the  sword 
that  his  master  might  fall  on  it,  the  high-born  native 

^  See  Note  (B). 
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of  India  who  stabs  the  females  of  his  family  at  their  own 
entreaty  in  order  to  save  them  from  the  licentiousness 
of  a  band  of  marauders,  would,  except  in  Christian  socie¬ 
ties,  scarcely  be  thought  culpable,  and  even  in  Christian 
societies  would  not  be  regarded  by  the  public,  and  ought 
not  to  be  treated  by  the  law,  as  assassins. 

Again,  this  crime  is  by  no  means  productive  of  so 
much  evil  to  the  community  as  murder.  One  evil  ingre¬ 
dient  of  the  utmost  importance  is  altogether  wanting  to 
the  offence  of  voluntary  culpable  homicide  by  consent. 
It  does  not  produce  general  insecurity.  It  does  not 
spread  terror  through  society.  When  we  punish  murder 
with  such  signal  severity,  we  have  two  ends  in  view. 
One  end  is,  that  people  may  not  be  murdered.  Another 
end  is,  that  people  may  not  live  in  constant  dread  of 
being  murdered.  This  second  end  is  perhaps  the  more 
important  of  the  two.  For  if  assassination  were  left 
unpunished,  the  number  of  persons  assassinated  would 
probably  bear  a  very  small  proportion  to  the  whole  popu¬ 
lation;  but  the  life  of  every  human  being  would  be 
passed  in  constant  anxiety  and  alarm.  This  property 
of  the  offence  of  murder  is  not  found  in  the  offence  of 
voluntary  culpable  homicide  by  consent.  Every  man 
who  has  not  given  his  consent  to  be  put  to  death  is  per¬ 
fectly  certain  that  this  latter  offence  cannot  at  present 
be  committed  on  him,  and  that  it  never  will  be  com¬ 
mitted  unless  he  shall  first  be  convinced  that  it  is  his 
interest  to  consent  to  it.  We  know  that  two  or  three 
midnight  assassinations  are  sufficient  to  keep  a  city  of  a 
million  of  inhabitants  in  a  state  of  consternation  during 
several  weeks,  and  to  cause  every  private  family  to  lay 
in  arms  and  watchmen’s  rattles.  No  number  of  suicides, 
or  of  homicides  committed  with  the  unextorted  consent 
of  the  person  killed,  could  possibly  produce  such  alarm 
among  the  survivors. 

The  distinction  between  murder  and  voluntary  culpable 
homicide  by  consent  has  never,  as  far  as  we  are  aware. 
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been  recognized  by  any  code  in  the  distinct  manner  in 
which  we  propose  to  recognize  it;  but  it  may  be  traced 
in  the  laws  of  many  countries,  and  often,  when  neglected 
by  those  who  have  framed  the  laws,  it  has  had  a  great 
effect  on  the  decisions  of  the  tribunals,  and  particularly 
on  the  decisions  of  tribunals  popularly  composed.  It 
may  be  proper  to  observe  that  the  burning  of  a  Hindoo 
widow  by  her  own  consent,  though  it  is  now,  as  it  ought 
to  be,  an  offence  by  the  regulations  of  every  presidency, 
is  in  no  presidency  punished  as  murder. 

The  third  mitigated  form  of  voluntary  culpable  homi¬ 
cide  is  that  which  we  have  designated  as  voluntary  cul¬ 
pable  homicide  in  defence. 

We  have  been  forced  to  leave  the  law  on  the  subject 
of  private  defence,  as  we  have  elsewhere  said,  in  an  un¬ 
satisfactory  state;  and,  though  we  hope  and  believe  that 
it  may  be  greatly  improved,  we  fear  that  it  must  always 
continue  to  be  one  of  the  least  precise  parts  of  every  sys¬ 
tem  of  jurisprudence.  That  portion  of  the  law  of  homi¬ 
cide  which  we  are  now  considering  is  closely  connected 
with  the  law  of  private  defence,  and  must  necessarily 
partake  of  the  imperfections  of  the  law  of  private  de¬ 
fence.  But  wherever  the  limits  of  the  right  of  private 
defence  may  be  placed,  and  with  whatever  degree  of 
accuracy  they  may  be  marked,  we  are  inclined  to  think 
that  it  will  always  be  expedient  to  make  a  separation  be¬ 
tween  murder  and  what  we  have  designated  as  voluntary 
culpable  homicide  in  defence. 

The  chief  reason  for  making  this  separation  is  that 
the  law  itself  invites  men  to  the  very  verge  of  the  crime 
which  we  have  designated  as  voluntary  culpable  homicide 
in  defence.  It  prohibits  such  homicide  indeed;  but  it 
authorizes  acts  which  lie  very  near  to  such  homicide; 
and  this  circumstance,  we  think,  greatly  mitigates  the 
guilt  of  such  homicide. 

That  a  man  who  deliberately  kills  another  in  order 
to  prevent  that  other  from  pulling  his  nose  should  be 
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allowed  to  go  absolutely  unpunished  would  be  most  dan¬ 
gerous.  The  law  punishes  and  ought  to  punish  such 
killing.  But  we  cannot  think  that  the  law  ought  to 
punish  such  killing  as  murder.  For  the  law  itself  has 
encouraged  the  slayer  to  inflict  on  the  assailant  any  harm 
short  of  death  which  may  be  necessary  for  the  purpose 
of  repelling  the  outrage,  • —  to  give  the  assailant  a  cut 
with  a  knife  across  the  fingers  which  may  render  his 
right  hand  useless  to  him  for  life,  or  to  hurl  him  down¬ 
stairs  with  such  force  as  to  break  his  leg;  and  it  seems 
difficult  to  conceive  that  circumstances  which  would  be 
a  full  justification  of  any  violence  short  of  homicide 
should  not  be  a  mitigation  of  the  guilt  of  homicide. 
That  a  man  should  be  merely  exercising  a  right  by  frac¬ 
turing  the  skull  and  knocking  out  the  eye  of  an  assailant, 
and  should  be  guilty  of  the  highest  crime  in  the  code  if 
he  kills  the  same  assailant;  that  there  should  be  only 
a  single  step  between  perfect  innocence  and  murder, 
between  perfect  impunity  and  liability  to  capital  punish¬ 
ment,  seems  unreasonable.  In  a  case  in  which  the  law 
itself  empowers  an  individual  to  inflict  any  harm  short 
of  death,  it  ought  hardly,  we  think,  to  visit  him  with 
the  highest  punishment  if  he  inflicts '  death. 

It  is  to  be  considered  also  that  the  line  between  those 
aggressions  which  it  is  lawful  to  repel  by  killing,  and 
those  which  it  is  not  lawful  so  to  repel,  is  in  our  code, 
and  must  be  in  every  code,  to  a  great  extent  an  arbitrary 
line,  and  that  many  individual  cases  will  fall  on  one  side 
of  that  line  which,  if  we  had  framed  the  law  with  a  view 
to  those  cases  alone,  we  should  place  on  the  other.  Thus 
we  allow  a  man  to  kill  if  he  has  no  other  means  of  pre¬ 
venting  an  incendiary  from  burning  a  house;  and  we  do 
not  allow  him  to  kill  for  the  purpose  of  preventing  the 
commission  of  a  simple  theft.  But  a  house  may  be  a 
wretched  heap  of  mats  and  thatch,  propped  by  a  few 
bamboos,  and  not  worth  altogether  twenty  rupees.  A 
simple  theft  may  deprive  a  man  of  a  pocketbook  which 


INDIAN  PENAL  CODE 


322 

contains  bills  to  a  great  amount,  the  savings  of  a  long 
and  laborious  life,  the  sole  dependence  of  a  large  family. 
That  in  these  cases  the  man  who  kills  the  incendiary 
should  be  pronounced  guiltless  of  any  offence,  and  that 
the  man  who  kills  the  thief  should  be  sentenced  to  the 
gallows,  or,  if  he  is  treated  with  the  utmost  lenity  which 
the  courts  can  show,  to  perpetual  transportation  or  im¬ 
prisonment,  would  be  generally  condemned  as  a  shocking 
injustice.  We  are,  therefore,  clearly  of  opinion  that  the 
offence  which  we  have  designated  as  voluntary  culpable 
homicide  in  defence  ought  to  be  distinguished  from  mur¬ 
der  in  such  a  manner  that  the  courts  may  have  it  in  their 
power  to  inflict  a  slight  or  a  merely  nominal  punishment 
on  acts  which,  though  not  within  the  letter  of  the  law 
which  authorizes  killing  in  self-defence,  are  yet  within 
the  reason  of  that  law. 

W e  have  hitherto  been  considering  the  law  of  volun¬ 
tary  culpable  homicide.  But  homicide  may  be  culpable, 
yet  not  voluntary.  There  will  probably  be  little  differ¬ 
ence  of  opinion  as  to  the  expediency  of  providing  a  pun¬ 
ishment  for  the  rash  and  negligent  causing  of  death. 
But  it  may  be  thought  that  we  have  dealt  too  leniently 
by  the  offender  who,  while  committing  a  crime,  causes 
death  which  he  did  not  intend  to  cause  or  know  himself 
to  be  likely  to  cause. 

The  law,  as  we  have  framed  it,  differs  widely  from  the 
English  law.  “If,’’  says  Sir  William  Blackstone,  “one 
intends  to  do  another  felony,  and  undesignedly  kills  a 
man,  this  is  murder;  ”  and  he  gives  the  following  illus¬ 
tration  of  the  rule:  “If  one  gives  a  woman  with  child 
a  medicine  to  produce  abortion,  and  it  operates  so  vio¬ 
lently  as  to  kill  the  woman,  this  is  murder  in  the  person 
who  gave  it.” 

Under  the  provisions  of  our  code,  this  case  would  be 
very  differently  dealt  with  according  to  circumstances. 
If  A.  kills  Z.  by  administering  abortives  to  her,  with  the 
knowledge  that  those  abortives  are  likely  to  cause  her 
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death,  he  is  guilty  of  voluntary  culpable  homicide,  which 
will  he  voluntary  culpable  homicide  by  consent,  if  Z. 
agreed  to  run  the  risk,  and  murder  if  Z.  did  not  so  agree. 
If  A.  causes  miscarriage  to  Z.,  not  intending  to  cause 
Z.’s  death,  nor  thinking  it  likely  that  he  shall  cause  Z.’s 
death,  but  so  rashly  or  negligently  as  to  cause  her  death, 
A.  is  guilty  of  culpable  homicide  not  voluntary,  and  will 
be  liable  to  the  punishment  provided  for  the  causing  of 
miscarriage,  increased  by  imprisonment  for  a  term  not 
exceeding  two  years.  Lastly,  if  A.  took  such  precau¬ 
tions  that  there  was  no  reasonable  probability  that  Z.’s 
death  would  be  caused,  and  if  the  medicine  were  rendered 
deadly  by  some  accident  which  no  human  sagacity  could 
have  foreseen,  or  by  some  peculiarity  in  Z.’s  constitution 
such  as  there  was  no  ground  whatever  to  expect,  A.  will 
be  liable  to  no  punishment  whatever  on  account  of  her 
death,  but  will  of  course  be  liable  to  the  punishment  pro¬ 
vided  for  causing  miscarriage. 

It  may  be  proper  for  us  to  offer  some  arguments  in 
defence  of  this  part  of  the  code. 

It  will  be  admitted  that  when  an  act  is  in  itself  inno¬ 
cent,  to  punish  the  person  who  does  it  because  bad  con¬ 
sequences,  which  no  human  wisdom,  could  have  foreseen, 
have  followed  from  it,  would  be  in  the  highest  degree 
barbarous  and  absurd. 

A  pilot  is  navigating  the  Hoogly  with  the  utmost 
care  and  skill :  he  directs  the  vessel  against  a  sand  bank 
which  has  been  recently  formed,  and  of  which  the  exist¬ 
ence  was  altogether  unknown  till  this  disaster.  Several 
of  his»  passengers  are  consequently  drowned.  To  hang 
the  pilot  as  a  murderer  on  account  of  this  misfortune 
would  be  universally  allowed  to  be  an  act  of  atrocious 
injustice.  But  if  the  voyage  of  the  pilot  be  itself  a  high 
offence,  ought  that  circumstance  alone  to  turn  his  misfor¬ 
tune  into  a  murder?  Suppose  that  he  is  engaged  in  con¬ 
veying  an  offender  beyond  the  reach  of  justice ;  that  he 
has  kidnapped  some  natives,  and  is  carrying  them  to 
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a  ship  which  is  to  convey  them  to  some  foreign  slave 
colony;  that  he  is  violating  the  laws  of  quarantine  at  a 
time  when  it  is  of  the  highest  importance  that  those  laws 
should  be  strictly  observed ;  that  he  is  carrying  supplies, 
deserters,  and  intelligence  to  the  enemies  of  the  state. 
The  offence  of  such  a  pilot  ought,  undoubtedly,  to  be 
severely  punished.  But  to  pronounce  him  guilty  of  one 
offence  because  a  misfortune  befell  him  while  he  was  com¬ 
mitting  another  offence  —  to  pronounce  him  the  murderer 
of  people  whose  lives  he  never  meant  to  endanger,  whom 
he  was  doing  his  best  to  carry  safe  to  their  destination, 
and  whose  death  has  been  purely  accidental  —  is  surely 
to  confound  all  the  boundaries  of  crime. 

Again,  A.  heaps  fuel  on  a  fire,  not  in  an  imprudent 
manner,  but  in  such  a  manner  that  the  chance  of  harm 
is  not  worth  considering.  Unhappily,  the  flame  bursts 
out  more  violently  than  there  was  reason  to  expect.  At 
the  same  moment  a  sudden  puff  of  wind  blows  Z.’s  light 
dress  towards  the  hearth.  The  dress  catches  fire,  and  Z. 
is  burned  to  death.  To  punish  A.  as  a  murderer  on 
account  of  such  an  unhappy  event  would  be  senseless 
cruelty.  But  suppose  that  the  fuel  which  caused  the 
flame  to  burst  forth  was  a  will,  which  A.  was  fraudu¬ 
lently  destroying:  ought  this  circumstance  to  make  A. 
the  murderer  of  Z.  ?  We  think  not.  For  the  fraudulent 
destroying  of  wills,  we  have  provided,  in  other  parts  of 
the  code,  punishments  which  we  think  sufficient.  If  not 
sufficient,  they  ought  to  be  made  so.  But  we  cannot 
admit  that  Z.’s  death  has,  in  the  smallest  degree,  aggra¬ 
vated  A.’s  offence,  or  ought  to  be  considered  in  appor¬ 
tioning  A.  ’s  punishment. 

To  punish  as  a  murderer  every  man  who,  while  com¬ 
mitting  a  heinous  offence,  causes  death  by  pure  misad¬ 
venture  is  a  course  which  evidently  adds  nothing  to  the 
security  of  human  life.  No  man  can  so  conduct  himself 
as  to  make  it  absolutely  certain  that  he  shall  not  be  so 
unfortunate  as  to  cause  the  death  of  a  fellow  creature. 
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The  utmost  that  he  can  do  is  to  abstain  from  everything 
which  is  at  all  likely  to  cause  death.  No  fear  of  punish¬ 
ment  can  make  him  do  more  than  this;  and,  therefore, 
to  punish  a  man  who  has  done  this  can  add  nothing  to 
the  security  of  human  life.  The  only  good  effect  which 
such  punishment  can  produce  will  be  to  deter  people 
from  committing  any  of  those  offences  which  turn  into 
murders  what  are  in  themselves  mere  accidents.  It  is 
in  fact  an  addition  to  the  punishment  of  those  offences, 
and  it  is  an  addition  made  in  the  very  worst  way.  For 
example,  hundreds  of  persons  in  some  great  cities  are  in 
the  habit  of  picking  pockets.  They  know  that  they  are 
guilty  of  a  great  offence;  but  it  has  never  occurred  to 
one  of  them,  nor  would  it  occur  to  any  rational  man, 
that  they  are  guilty  of  an  offence  which  endangers  life. 
Unhappily,  one  of  these  hundreds  attempts  to  take  the 
purse  of  a  gentleman  who  has  a  loaded  pistol  in  his 
pocket.  The  thief  touches  the  trigger,  the  pistol  goes 
off,  the  gentleman  is  shot  dead.  To  treat  the  case  of 
this  pickpocket  differently  from  that  of  the  numerous 
pickpockets  who  steal  under  exactly  the  same  circum¬ 
stances,  with  exactly  the  same  intentions,,  with  no  less 
risk  of  causing  death,  with  no  greater  care  to  avoid  caus¬ 
ing  death;  to  send  them  to  the  house  of  correction  as 
thieves,  and  him  to  the  gallows  as  a  murderer,  appears 
to  us  an  unreasonable  course.  If  the  punishment  for 
stealing  from  the  person  be  too  light,  let  it  be  increased, 
and  let  the  increase  fall  alike  on  all  the  offenders. 
Surely,  the  worst  mode  of  increasing  the  punishment  of 
an  offence  is  to  provide  that,  besides  the  ordinary  pun¬ 
ishment,  every  offender  shall  run  an  exceedingly  small 
risk  of  being  hanged.  The  more  nearly  the  amount  of 
punishment  can  be  reduced  to  a  certainty  the  better ;  but 
if  chance  is  to  be  admitted,  there  are  better  ways  of  ad¬ 
mitting  it.  It  would  be  a  less  capricious,  and  therefore 
a  more  salutary  course  to  provide  that  every  fiftieth  or 
every  hundredth  thief  selected  by  lot  should  be  hanged. 
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than  to  provide  that  every  thief  should  be  hanged  who, 
while  engaged  in  stealing,  should  meet  with  an  unfore¬ 
seen  misfortune,  such  as  might  have  befallen  the  most 
virtuous  man  while  performing  the  most  virtuous  action. 

We  trust  that  His  Lordship  in  Council  will  think  that 
we  have  judged  correctly  in  proposing  that  when  a  per¬ 
son  engaged  in  the  commission  of  an  offence  causes  death 
by  pure  accident,  he  shall  suffer  only  the  punishment  of 
his  offence,  without  any  addition  on  account  of  such  acci¬ 
dental  death. 

When  a  person  engaged  in  the  commission  of  an  of¬ 
fence  causes  death  by  rashness  or  negligence,  but  with¬ 
out  either  intending  to  cause  death,  or  thinking  it  likely 
that  he  shall  cause  death,  we  propose  that  he  shall  be 
liable  to  the  punishment  of  the  offence  which  he  was 
engaged  in  committing,  superadded  to  the  ordinary  pun¬ 
ishment  of  involuntary  culpable  homicide. 

The  arguments  and  illustrations  which  we  have  em¬ 
ployed  for  the  purpose  of  showing  that  the  involuntary 
causing  of  death,  without  either  rashness  or  negligence, 
ought,  under  no  circumstances,  to  be  punished  at  all, 
will,  with  some  modifications,  which  will  readily  suggest 
themselves,  serve  to  show  that  the  involuntary  causing 
of  death  by  rashness  or  negligence,  though  always  pun¬ 
ishable,  ought  under  no  circumstances  to  be  punished  as 
murder. 

It  gives  us  great  pleasure  to  observe,  that  Mr.  Living¬ 
ston’s  provisions  on  this  subject,  though  in  details  they 
differ  widely  from  ours,  are  framed  on  the  principles 
which  we  have  here  defended. 

W e  wish  next  to  call  the  attention  of  His  Lordship  in 
Council  to  clauses  308  and  309. 

These  clauses  appear  to  us  absolutely  necessary  to  the 
completeness  of  the  code.  We  have  provided,  under  the 
head  of  bodily  hurt,  for  cases  in  which  hurt  is  inflicted 
in  an  attempt  to  murder;  under  the  head  of  assault,  for 
assaults  committed  in  attempting  to  murder;  under  the 
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head  of  criminal  trespass,  for  some  criminal  trespasses 
committed  in  order  to  murder.  But  there  will  still  re¬ 
main  many  atrocious  and  deliberate  attempts  to  murder 
which  are  not  trespasses,  which  are  not  assaults,  and 
which  cause  no  hurt.  A.,  for  example,  digs  a  pit  in  his 
garden,  and  conceals  the  mouth  of  it,  intending  that  Z. 
may  fall  in  and  perish  there.  Here  A.  has  committed 
no  trespass,  for  the  ground  is  his  own;  and  no  assault, 
for  he  has  applied  no  force  to  Z.  He  may  not  have 
caused  bodily  hurt,  for  Z.  may  have  received  a  timely 
caution,  or  may  not  have  gone  near  the  pit.  But  A.’s 
crime  is  evidently  one  which  ought  to  be  punished  as 
severely  as  if  he  had  laid  hands  on  Z.  with  the  intention 
of  cutting  his  throat. 

Again,  A.  sets  poisoned  food  before  Z.  Here  A.  may 
have  committed  no  trespass,  for  the  food  may  be  his  own ; 
and  if  so,  he  violates  no  right  of  property  by  mixing 
arsenic  with  it.  He  commits  no  assault,  for  he  means 
the  taking  of  the  food  to  be  Z.’s  voluntary  act.  If  Z. 
does  not  swallow  enough  of  the  poisoned  food  to  disorder 
him,  A.  causes  no  bodily  hurt.  Yet  it  is  plain  that  A. 
has  been  guilty  of  a  crime  of  a  most  atrocious  descrip¬ 
tion.  ^ 

Similar  attempts  may  be  made  to  commit  voluntary 
culpable  homicide  in  any  of  the  three  mitigated  forms. 
A.,  for  example,  is  excited  to  violent  passion  by  Z.,  and 
fires  a  pistol  intending  to  kill  Z.  If  the  shot  proves 
fatal,  A.  will  be  guilty  of  manslaughter;  and  he  surely 
ought  not  to  be  exempted  from  all  punishment  if  the  ball 
only  grazes  the  intended  victim. 

It  is  to  meet  cases  of  this  description  that  clauses  308 
and  309  are  intended. 

With  respect  to  the  law  on  the  subject  of  abortion,  we 
think  it  necessary  to  say  only  that  we  entertain  strong 
apprehensions  that  this  or  any  other  law  on  that  subject 
may,  in  this  country,  be  abused  to  the  vilest  purposes. 
The  charge  of  abortion  is  one  which,  even  where  it  is  not 
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substantiated,  often  leaves  a  stain  on  the  honor  of  fami¬ 
lies.  The  power  of  bringing  a  false  accusation  of  this 
description  is  therefore  a  formidable  engine  in  the  hands 
of  unprincipled  men.  This  part  of  the  law  will,  unless 
great  care  be  taken,  produce  few  convictions,  but  much 
misery  and  terror  to  respectable  families,  and  a  large 
harvest  of  profit  to  the  vilest  pests  of  society.  W e  trust 
that  it  may  be  in  our  power  in  the  code  of  procedure  to 
lay  down  rules  which  may  prevent  such  an  abuse.  Should 
we  not  be  able  to  do  so,  we  are  inclined  to  think  that 
it  would  be  our  duty  to  advise  His  Lordship  in  Council 
rather  to  suffer  abortion,  where  the  mother  is  a  party 
to  the  offence,  to  remain  wholly  un23unished,  than  to  re¬ 
press  it  by  provisions  which  would  occasion  more  suffer¬ 
ing  to  the  innocent  than  to  the  guilty. 

Every  one  of  those  offences  against  the  human  body 
which  remain  to  be  considered  falls  under  some  one  of 
more  of  the  following  heads:  Hurt,  Restraint,  Assault, 
Kidnapping,  Rape,  Unnatural  Crimes. 

Many  of  the  offences  which  fall  under  the  head  of 
Hurt  will  also  fall  under  the  head  of  Assault.  A  stab, 
a  blow  which  fractures  a  limb,  the  flinging  of  boiling 
water  over  a  person,  are  assaults,  and  are  also  acts  which 
cause  bodily  hurt.  But  bodily  hurt  may  be  caused  by 
many  acts  which  are  not  assaults.  A  person,  for  exam¬ 
ple,  who  mixes  a  deleterious  potion,  and  places  it  on  the 
table  of  another;  a  person  who  conceals  a  scythe  in  the 
grass  on  which  another  is  in  the  habit  of  walking;  a 
person  who  digs  a  pit  in  a  public  path,  intending  that 
another  may  fall  into  it,  may  cause  serious  hurt,  and 
may  be  justly  punished  for  causing  such  hurt;  but  they 
cannot,  without  extreme  violence  to  language,  be  said  to 
have  committed  assaults. 

W e  propose  to  designate  all  pain,  disease,  and  infirmity 
by  the  name  of  hurt. 

We  have  found  it  very  difficult  to  draw  a  line  between 
those  bodily  hurts  which  are  serious  and  those  which  are 
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slight.  To  draw  such  a  line  with  perfect  accuracy  is, 
indeed,  absolutely  impossible;  but  it  is  far  better  that 
such  a  line  should  be  drawn,  though  rudely,  than  that 
offences  some  of  which  approach  in  enormity  to  murder, 
while  others  are  little  more  than  frolics  which  a  good- 
natured  man  would  hardly  resent,  should  be  classed  to¬ 
gether. 

We  have,  therefore,  designated  certain  kinds  of  hurt 
as  grievous. 

We  have  given  this  name  to  emasculation, — to  the 
loss  of  the  sight  of  either  eye,  —  to  the  loss  of  the  hear¬ 
ing  of  either  ear,  — to  the  loss  of  any  member  or  joint, 
—  to  the  permanent  loss  of  the  perfect  use  of  any  mem¬ 
ber  or  joint,  —  to  the  permanent  disfiguration  of  the 
head  or  face,  —  to  the  fracture  and  to  the  dislocation 
of  bones.  Thus  far  we  proceed  on  sure  ground.  But  a 
Inore  difficult  task  remains.  Some  hurts  which  are  not, 
like  those  kinds  of  hurt  which  we  have  just  mentioned, 
distinguished  by  a  broad  and  obvious  line  from  slight 
hurts  may  nevertheless  be  most  serious.  A  wound,  for 
example,  which  neither  emasculates  the  sufferer,  nor 
blinds  him,  nor  destroys  his  hearing,  nor  deprives  him 
of  a  member  or  a  joint,  nor  permanently  deprives  him 
of  the  use  of  a  member  or  a  joint,  nor  disfigures  his  coun¬ 
tenance,  nor  breaks  his  bones,  nor  dislocates  them,  may 
yet  cause  intense  pain,  prolonged  disease,  lasting  injury 
to  the  constitution.  It  is  evidently  desirable  that  the 
law  should  make  a  distinction  between  such  a  wound  and 
a  scratch  which  is  healed  with  a  little  sticking  plaster. 
A  beating,  again,  which  does  not  maim  the  sufferer  or 
break  his  bones,  may  be  so  cruel  as  to  bring  him  to  the 
point  of  death.  Such  a  beating,  it  is  clear,  ought  not 
to  be  confounded  with  a  bruise,  which  requires  only  to 
be  bathed  with  vinegar,  and  of  which  the  traces  disap¬ 
pear  in  a  day. 

After  long  consideration  we  have  determined  to  give 
the  name  of  grievous  bodily  hurt  to  all  hurt  which  causes 
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the  sufferer  to  be  in  pain,  diseased,  or  unable  to  pursue 
his  ordinary  avocations,  during  the  space  of  twenty  days. 

This  provision  was  suggested  to  us  by  article  309  of 
the  French  Penal  Code.  That  article  runs  thus :  “  Sera 
puni  de  la  peine  de  la  reclusion,  tout  individu  qui  aura 
fait  des  blessures  ou  porte  des  coups,  s’il  est.resulte  de 
ces  actes  de  violence  une  maladie  ou  incapacite  de  travail 
personnel  pendant  plus  de  vingt  jours.”  Hedusion,  it 
is  to  be  observed,  signifies  imprisonment  and  hard  labor 
for  a  term  of  not  less  than  five  nor  more  than  ten  years. 

This  law  appears,  from  the  proces  verbal  of  Napoleon’s 
council  of  state,  to  have  been  adopted  without  calling 
forth  a  single^  observation;  but  it  has  since  been  se¬ 
verely  criticised  by  French  jurists,  and  has  been  miti¬ 
gated  by  the  French  legislature.  Indeed,  it  ought  to 
have  been  completely  recast,  for  it  is  undoubtedly  one 
of  the  most  exceptionable  laws  in  the  code. 

A  man  who  means  only  to  inflict  a  slight  hurt  may, 
without  intending  or  expecting  to  do  so,  cause  a  hurt 
which  is  exceedingly  serious.  A  push  which  to  a  man  in 
health  is  a  trifle  may,  if  it  happens  to  be  directed  against 
a  diseased  part  of  an  infirm  person,  occasion  consequences 
which  the  offender  never  contemplated  as  possible.  A 
blow  designed  to  inflict  only  the  pain  of  a  moment  may 
cause  the  person  struck  to  lose  his  footing,  to  fall  from 
a  considerable  height,  and  to  break  a  limb.  In  such 
cases,  to  punish  the  assailant  with  five  years  of  strict 
imprisonment  would  be  in  the  highest  degree  unjust  and 
cruel.  It  is  said,  and  we  can  easily  believe  it,^  that,  in 
such  cases,  the  French  juries  have  frequently  refused,  in 
spite  of  the  clearest  evidence,  to  pronounce  a  decision 
which  would  have  subjected  the  accused  to  a  punishment 
so  obviously  disproportioned  to  his  offence. 

We  have  attempted  to  preserve  and  to  extend  what  is 

^  Locr4,  Legislation  de  France,  vol.  xxx.,  p.  362. 

^  Paillet,  Manuel  de  Droit  Frangais.  Note  on  clause  309  of  the  Penal 
Code. 
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good  in  this  article  of  the  French  code,  and  to  avoid  the 
evils  which  we  have  noticed.  It  appears  to  us  that  the 
length  of  time  during  which  a  sufferer  is  in  pain,  dis¬ 
eased,  or  incapacitated  from  pursuing  his  ordinary  avoca¬ 
tions,  though  a  defective  criterion  of  the  severity  of  a 
hurt,  is  still  the  best  criterion  that  has  ever  been  devised. 
It  is  a  criterion  which  may,  we  think,  with  propriety  be 
employed  not  merely  in  cases  where  violence  has  been 
used,  but  in  cases  where  hurt  has  been  caused  without 
any  assault,  as  by  the  administration  of  drugs,  the  set¬ 
ting  of  traps,  the  digging  of  pitfalls,  the  placing  of 
ropes  across  a  road.  But  though  we  have  borrowed  from 
the  French  code  this  test  of  the  severity  of  bodily  inju¬ 
ries,  we  have  framed  our  penal  provisions  on  a  principle 
quite  different  from  that  by  which  the  authors  of  the 
French  code  appear  to  have  been  guided.  In  apportion¬ 
ing  the  punishment,  we  take  into  consideration  both  the 
extent  of  the  hurt  and  the  intention  of  the  offender. 

What  we  propose  is,  that  the  voluntary  infliction  of 
simple  bodily  hurt  shall  be  punished  with  imprisonment 
of  either  description,  which  may  extend  to  one  year,  or 
fine,  or  both;  the  voluntary  infliction  of  grievous  bodily 
hurt  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ten  years  and  must  not  be  less  than 
six  months,  to  which  fine  may  be  added. 

These  are  the  ordinary  punishments;  but  there  are 
certain  aggravating  and  mitigating  circumstances  which 
make  a  considerable  difference. 

Where  bodily  hurt  is  voluntarily  inflicted  in  an  at¬ 
tempt  to  murder  the  person  hurt,  we  propose  to  punish 
the  offender  with  transportation  for  life,  or  with  impri¬ 
sonment  for  a  term  which  may  extend  to  life,  and  cannot 
be  less  than  seven  years.  It  does  not  appear  to  us  that, 
where  the  murderous  intention  is  made  out,  the  severity 
of  the  hurt  inflicted  is  a  circumstance  which  ought  to 
be  considered  in  apportioning  the  punishment.  It  is 
undoubtedly  a  circumstance  which  will  be  important  as 
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evidence.  A  court  will  generally  be  more  easily  satisfied 
of  the  murderous  intention  of  an  assailant  who  has  frac¬ 
tured  a  man’s  skull,  than  of  one  who  has  only  caused 
a  slight  contusion.  But  the  proof  might  be  complete. 
To  take  examples  which  are  universally  known:  Har¬ 
ley  was  laid  up  more  than  twenty  days  by  the  wound 
which  he  received  from  Guiscard ;  the  scratch  which 
Damien  gave  to  Louis  the  Fifteenth  was  so  slight  that  it 
was  followed  by  no  feverish  symptoms.  Yet  it  will  be 
allowed  that  it  would  be  absurd  to  make  a  distinction 
between  the  two  assassins  on  this  ground. 

We  propose  that  when  bodily  hurt  is  inflicted  by  way 
of  torture,  the  punishment  shall  be  very  severe.  In 
England,  happily,  such  a  provision  would  be  unnecessary. 
But  the  execrable  cruelties  which  are  committed  by  rob¬ 
bers  in  this  country  for  the  purpose  of  extorting  property, 
or  information  relating  to  property,  render  it  absolutely 
necessary  here.  We  propose  that  in  such  cases,  if  the 
hurt  inflicted  be  what  we  have  designated  as  grievous^ 
the  offender  shall  be  punished  with  transportation  for 
life,  or  with  imprisonment  for  a  term  which  may  extend 
to  life,  and  which  shall  not  be  less  than  seven  years. 
Where  the  hurt  is  not  grievous,  we  propose  that  the  im¬ 
prisonment  shall  be  for  a  term  of  not  more  than  fourteen 
years,  nor  less  than  one  year. 

Bodily  hurt  may  be  inflicted  by  means  the  use  of 
which  generally  indicates  great  malignity.  A  blow  with 
the  fist  may  cause  as  much  pain,  and  produce  as  lasting 
injury,  as  laceration  with  a  knife,  or  branding  with  a  hot 
iron.  But  it  will  scarcely  be  disputed  that,  in  the  vast 
majority  of  cases,  the  offender  who  has  used  a  knife  or 
a  hot  iron  for  the  purpose  of  wreaking  his  hatred  is  a 
far  worse  and  more  dangerous  member  of  society  than  he 
who  has  only  used  his  fist.  It  appears  to  us  that  many 
hurts  which  would  not,  according  to  our  classification, 
be  designated  as  grievous,  ought  yet,  on  account  of  the 
mode  in  which  they  are  inflicted,  to  be  punished  more 
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severely  tlian  many  grievous  hurts.  We  propose,  there¬ 
fore,  that  where  bodily  hurt  is  voluntarily  caused  by 
means  of  any  sharp  instrument,  of  fire,  of  any  heated 
substance,  of  any  corrosive  substance,  of  any  explosive 
substance,  of  any  poison  internal  or  external,  or  of  any 
animal,  the  maximum  of  imprisonment  may  be  increased, 
in  cases  of  grievous  bodily  hurt,  to  fourteen  years,  in 
other  cases  to  three  years. 

In  cases  where  bodily  hurt  is  voluntarily  caused  on 
grave  and  sudden  provocation,  we  propose  to  mitigate 
the  punishment.  This  mitigation  is  common  to  cases  of 
hurt  and  of  grievous  hurt.  But  the  voluntary  causing 
of  grievous  hurt  on  great  and  sudden  provocation  will 
still  be  punishable  more  severely  than  the  voluntary 
causing  of  hurt  not  grievous  on  grave  and  sudden  provo¬ 
cation.  The  provisions  which  we  propose  on  this  subject 
are  framed  on  the  same  principles  on  which  we  have 
framed  the  law  of  manslaughter,  and  may  be  defended 
by  the  same  arguments  by  which  the  law  of  manslaughter 
is  defended. 

Hitherto  we  have  been  considering  cases  in  which  hurt 
has  been  caused  voluntarily.  But  hurt  may  be  caused 
involuntarily,  yet  culpably.  There  laay  have  been  no 
design  to  cause  hurt,  no  expectation  that  hurt  would  be 
caused.  Yet  there  may  have  been  a  want  of  due  care 
not  to  cause  hurt.  For  these  cases  of  the  involuntary 
yet  culpable  infliction  of  bodily  hurt,  we  have  provided 
rules  which  bear  a  close  analogy  to  those  which  we  have 
provided  for  cases  of  involuntary  culpable  homicide. 

The  provision  contained  in  clause  329  bears,  it  will  be 
seen,  a  close  analogy  to  those  contained  in  clauses  308 
and  309.  We  have  provided,  under  the  head  of  assault, 
for  cases  in  which  an  assault  is  committed  in  an  attempt 
to  cause  grievous  bodily  hurt.  But  there  may  be  most 
malignant  and  atrocious  attempts  to  cause  grievous  bodily 
hurt  without  any  assault.  For  example,  Z.  is  directed 
to  use  a  lotion  for  his  eyes.  A.  substitutes  for  that 
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lotion  a  corrosive  substance,  intending  that  it  may  destroy 
Z.’s  eyesight.  Again;  A.  makes  up  a  letter  addressed 
to  Z.,  and  sends  it  to  the  post  office,  having  placed  a 
strongly  explosive  substance  under  the  seal,  intending 
that  the  explosion  may  seriously  injure  Z.  These  are 
not  assaults;  yet  they  are  evidently  acts  which  deserve 
severe  punishment,  and  that  punishment  is  provided  by 
clause  329. 

By  wrongful  restraint,  we  mean  the  keeping  a  man 
out  of  a  place  where  he  wishes  to  be,  and  has  a  right  to 
be.  Wrongful  confinement,  which  is  a  form  of  wrong¬ 
ful  restraint,  is  the  keeping  a  man  within  limits  out  of 
which  he  wishes  to  go,  and  has  a  right  to  go. 

The  offence  of  wrongful  restraint,  when  it  does  not 
amount  to  wrongful  confinement,  and  when  it  is  not 
accompanied  with  violence,  or  with  the  causing  of  bodily 
hurt,  is  seldom  a  serious  offence,  and  we  propose,  there¬ 
fore,  to  visit  it  with  a  light  punishment. 

The  offence  of  wrongful  confinement  may  be  also  a 
slight  offence;  but,  when  attended  by  aggravating  cir¬ 
cumstances,  it  may  be  one  of  the  most  serious  that  can 
be  committed. 

One  aggravating  circumstance  is  the  duration  of  the 
confinement.  Confinement  for  a  quarter  of  an  hour  may 
sometimes  be  a  mere  frolic,  which  would  deserve  only  a 
nominal  punishment,  which,  indeed,  might  be  so  harm¬ 
less  as  not  to  amount  to  an  offence.  (See  clause  73.) 
But  wrongful  confinement  continued  during  many  days 
will  always  be  a  most  serious  offence.  We  have  at¬ 
tempted  to  frame  the  law  on  this  subject  in  such  a  man¬ 
ner  as  to  give  the  offender  a  strong  motive  for  abridging 
the  detention  of  his  prisoner.  Another  aggravating  cir¬ 
cumstance  is  the  circumstance  that  the  offender  persists 
in  wrongfully  confining  a  person  notwithstanding  an 
order  issued  by  a  competent  authority  for  the  liberation 
or  production  of  that  person.  The  mode  in  which  these 
orders  are  to  be  issued  will  be  set  forth  in  the  code  of 
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procedure.  A  third  aggravating  circumstance  is  the 
circumstance  that  the  offender  uses  criminal  confinement 
for  purposes  of  extortion.  For  all  these  aggravated 
forms  of  wrongful  confinement  we  have  provided  severe 
punishments. 

We  have  also  provided  a  separate  punishment  for  a 
person  who,  while  detaining  another  in  wrongful  confine¬ 
ment,  omits  to  supply  his  prisoner  with  everything  neces¬ 
sary  to  health,  ease,  and  comfort.  The  effect  of  this  pro¬ 
vision  is,  that  a  person  who  wrongfully  confines  another 
will  he  answerable  for  any  bodily  hurt  which  he  may 
cause  by  wrongfully  omitting  so  to  supply  his  prisoner. 

We  have  found  great  difficulty  in  giving  a  definition 
of  assault,  and  are  by  no  means  satisfied  with  that  which 
we  now  off’er.  As,  however,  it  at  present  appears  to  us 
to  include  all  that  we  mean  to  include,  and  to  exclude  all 
that  we  mean  to  exclude,  we  have  adopted  it  in  spite  of 
the  objections  which  we  feel  to  its  harsh  and  quaint 
phraseology.  We  have  adopted  it  with  the  less  scruple, 
because  we  trust  that  the  illustrations  will  render  every 
part  of  it  intelligible  to  an  attentive  reader. 

A  large  proportion  of  the  acts  which  we  have  desig¬ 
nated  as  assaults  will  be  offences  falling  under  the  heads 
of  hurt  and  restraint.  Thus,  a  stab  with  a  knife  is  an 
offence  falling  under  the  head  of  hurt,  and  it  is  also  an 
assault.  The  seizing  a  man  by  the  collar,  and  thus  pre¬ 
venting  him  from  proceeding  on  his  way,  is  unlawful  re¬ 
straint,  and  is  also  an  assault.  But  there  will  be  many 
assaults  which  it  is  absolutely  necessary  to  punish,  yet 
which  cause  neither  bodily  hurt  nor  unlawful  restraint. 
A  man  who  impertinently  puts  his  arm  round  a  lady’s 
waist,  who  aims  a  severe  stroke  at  a  person  with  a  horse¬ 
whip,  who  maliciously  throws  a  stone  at  a  person,  squirts 
dirty  water  over  a  person,  or  sets  a  dog  at  a  person,  may 
cause  no  hurt  and  no  restraint,  yet  it  is  evident  that  such 
acts  ought  to  be  prevented. 

The  ordinary  punishment  which  we  propose  for  assault 
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is  slight.  But  we  propose  to  punish  assaults  which  are 
committed  in  attempting  murder  with  transportation  for 
life,  or  with  imprisonment  for  a  term  which  may  extend 
to  life,  and  which  cannot  be  less  than  seven  years.  We 
have  also  provided  severe  punishments  for  assault,  when 
it  is  committed  in  an  attempt  to  commit  any  grave  of¬ 
fence  against  the  person,  when  it  is  committed  with  the 
intention  of  dishonoring  the  sufferer,  or  when  it  is  an 
outrage  offered  to  female  modesty. 

The  offence  of  kidnapping  is  sometimes  committed  by 
means  of  assault,  and  is  sometimes  attended  with  re¬ 
straint.  But  this  will  not  always  be  the  case.  A  child, 
for  example,  who  is  decoyed  from  its  guardians,  who 
soon  forgets  its  home,  and  who  consents  to  remain  with 
the  kidnapper,  cannot  be  said  to  have  been  assaulted  or 
restrained.  A  laborer  who  has  been  induced  to  embark 
on  board  of  a  ship  by  false  assurances  that  he  shall  be 
taken  to  a  country  where  he  shall  have  good  wages,  but 
whom  the  captain  of  the  ship  intends  to  sell  for  a  slave, 
has  not,  as  yet,  been  either  assaulted  or  restrained. 

The  crime  of  kidnapping  consists,  according  to  our 
definition  of  it,  in  conveying  a  person  without  his  con¬ 
sent,  or  the  consent  of  some  person  legally  authorized  to 
consent  on  his  behalf,  or  with  such  consent  obtained  by 
deception,  out  of  the  protection  of  the  law,  or  of  those 
whom  the  law  has  appointed  his  guardians. 

This  offence  may  be  committed  on  a  child  by  removing 
that  child  out  of  the  keeping  of  its  lawful  guardian  or 
guardians.  On  a  grown  man  it  can  only  be  committed 
by  conveying  him  beyond  the  limits  of  the  Company’s 
territories,  or  by  receiving  him  on  board  of  a  ship  for 
that  purpose. 

The  carrying  of  a  grown-up  person  by  force  from  one 
place  within  the  Company’s  territories  to  another,  and 
the  enslaving  him  within  the  Company’s  territories,  are 
offences  sufficiently  provided  for  under  the  heads  of  re¬ 
straint  and  confinement. 
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The  enticing  a  grown-up  person  by  false  promises  to 
go  from  one  place  in  the  Company’s  territories  to  another 
place  also  within  those  territories,  may  be  a  subject  for 
a  civil  action,  and,  under  certain  circumstances,  for  a 
criminal  prosecution;  but  it  does  not  appear  to  us  to 
come  properly  under  the  head  of  kidnapping. 

We  propose  to  make  the  punishment  of  kidnapping 
peculiarly  severe  when  it  is  committed  with  murderous 
intentions,  as  in  the  case  of  those  subjects  of  the  Com¬ 
pany  who  were  lately  carried  into  the  Jynteah  country 
for  purposes  of  human  sacrifice. 

W e  also  propose  to  enhance  the  punishment  of  kidnap¬ 
ping  in  cases  in  which  it  is  committed  with  the  intention 
of  inflicting  grievous  bodily  harm  on  the  person  kid¬ 
napped,  or  of  reducing  that  person  to  slavery,  and  when 
it  is  committed  for  purposes  of  rape  or  of  unnatural 
lust. 

We  have  placed  under  this  head  a  provision  for  pun¬ 
ishing  persons  who  export  laborers  by  sea  from  the  Com¬ 
pany’s  territories,  in  contravention  of  the  Act  recently 
passed  by  government  on  that  subject. 

The  provisions  which  we  propose  on  the  subject  of 
rape  do  not  appear  to  require  any  remark. 

Clauses  361  and  362  relate  to  an  odious  class  of  of¬ 
fences  respecting  which  it  is  desirable  that  as  little  as 
possible  should  be  said.  We  leave,  without  comment, 
to  the  judgment  of  His  Lordship  in  Council  the  two 
clauses  which  we  have  provided  for  these  offences.  We 
are  unwilling  to  insert,  either  in  the  text  or  in  the  notes, 
anything  which  could  give  rise  to  public  discussion  on 
this  revolting  subject;  as  we  are  decidedly  of  opinion 
that  the  injury  which  would  be  done  to  the  morals  of 
the  community  by  such  discussion  would  far  more  than 
compensate  for  any  benefits  which  might  be  derived 
from  legislative  measures  framed  with  the  greatest  preci¬ 
sion. 


I 


338 


'  INDIAN  PENAL  CODE 


NOTE  (N) 

ON  THE  CHAPTER  OF  OFFENCES  AGAINST  PROPERTY 

There  is  such  a  mutual  relation  between  the  different 
parts  of  the  law  that  those  parts  must  all  attain  perfec¬ 
tion  together.  That  portion,  be  it  what  it  may,  which 
is  selected  to  be  first  put  into  the  form  of  a  code,  with 
whatever  clearness  and  precision  it  may  be  expressed  and 
arranged,  must  necessarily  partake  to  a  considerable  ex¬ 
tent  of  the  uncertainty  and  obscurity  in  which  other  por¬ 
tions  are  still  left. 

This  observation  applies  with  peculiar  force  to  that 
important  portion  of  the  penal  code  which  we  now  pro¬ 
pose  to  consider.  The  offences  defined  in  this  chapter 
are  made  punishable  on  the  ground  that  they  are  viola¬ 
tions  of  the  right  of  property;  but  the  right  of  property 
is  itself  the  creature  of  the  law.  It  is  evident,  therefore, 
that  if  the  substantive  civil  law  touching  this  right  be 
imperfect  or  obscure,  the  penal  law  which  is  auxiliary  to 
that  substantive  law,  and  of  which  the  object  is  to  add 
a  sanction  to  that  substantive  law,  must  partake  of  the 
imperfection  or  obscurity.  It  is  impossible  for  us  to  be 
certain  that  we  have  made  proper  penal  provisions  for 
violations  of  civil  rights  till  we  have  a  complete  know¬ 
ledge  of  all  civil  rights;  and  this  we  cannot  have  while 
the  law  respecting  those  rights  is  either  obscure  or  un¬ 
settled.  As  the  present  state  of  the  civil  law  causes 
perplexity  to  the  legislator  in  framing  the  penal  code, 
so  it  will  occasionally  cause  perplexity  to  the  judges  in 
administering  that  code.  If  it  be  matter  of  doubt  what 
things  are  the  subjects  of  a  certain  right,  in  whom  that 
right  resides,  and  to  what  that  right  extends,  it  must 
also  be  matter  of  doubt  whether  that  right  has  or  has 
not  been  violated. 

For  example,  A.,  without  Z.’s  permission,  shoots 
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snipes  on  Z.’s  ground,  and  carries  them  away:  here,  if 
the  law  of  civil  rights  grants  the  property  in  such  birds 
to  any  person  who  can  catch  them,  A.  has  not,  by  killing 
them  and  carrying  them  away,  invaded  Z.’s  right  of 
property.  If,  on  the  other  hand,  the  law  of  civil  right 
declares  such  birds  the  property  of  the  person  on  whose 
lands  they  are,  A.  has  invaded  Z.’s  right  of  property. 
If  it  be  matter  of  doubt  what  the  state  of  the  civil  law 
on  the  subject  actually  is,  it  must  also  be  matter  of  doubt 
whether  A.  has  wronged  Z.  or  not. 

By  the  English  law,^  pigeons,  while  they  frequent 
a  dovecote,  are  the  property  of  the  owner  of  the  dove¬ 
cote.  By  the  Roman  law^  they  were  not  so.  By  the 
French  law^  they  are  his  property  at  one  time  of  the 
year,  and  not  his  property  at  another.  Here  it  is  evi¬ 
dent  that  the  taking  of  such  a  pigeon,  which  would  in 
England  be  a  violation  of  the  right  of  property,  would 
be  none  in  a  country  governed  by  the  Roman  law,  and 
that,  in  France,  it  would  depend  on  the  time  of  the  year 
whether  it  were  so,  or  not. 

A.  lends  a  horse  to  B.  B.  sells  the  horse  to  Z.,  who 
buys  it,  believing  in  good  faith  that  B.  has  a  right  to 
sell  it.  A.  sees  the  horse  feeding.\  He  mounts  it  and 
rides  away  with  it.  Here,  if  the  law  of  civil  rights  pro¬ 
vides  that  a  thing  sold  by  one  who  has  no  right  to  sell 
it  shall  nevertheless  be  the  property  of  a  hona  fide  pur¬ 
chaser,  A.  has  invaded  Z.’s  right  of  property.  If,  on 
the  other  hand,  A.’s  right  is  not  affected  by  what  has 
passed  between  B.  and  Z.,  A.  does  not  commit  an  infrac¬ 
tion  of  Z.’s  right  of  property.  If  it  be  doubtful  whether 
the  right  to  the  horse  be  in  A.  or  in  Z.,  it  must  also  be 
doubtful  whether  A.  has  or  has  not  committed  an  infrac¬ 
tion  of  Z.’s  right. 

^  Blackstone,  Book  II.  Chap.  25. 

2  Columbarum  fera  natura  est,  nee  ad  rem  pertinet,  quod  ex  consuetu- 
dine  evolare  et  revolare  solent.  —  Inst.  Lib.  II.  Tit.  I. 

^  Paillet,  Manuel  de  Droit  Frangais. 
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A  path  running  across  a  field  which  belongs  to  Z.  has, 
during  three  years,  been  used  as  a  public  way.  A.,  in 
spite  of  a  prohibition  from  Z.,  uses  it  as  such.  Here,  if 
by  the  civil  law,  an  usage  of  three  years  is  sufficient  to  cre¬ 
ate  a  right  of  way,  A.  has  committed  no  infraction  of  Z.’s 
right.  But  if  a  prescription  of  more  than  three  years, 
or  an  express  grant,  be  necessary  to  create  a  right  of  way, 
A.  has  committed  an  infraction  of  Z.’s  right  of  property. 

A.  discovers  a  mine  on  land  occupied  by  him.  Here, 
if  the  civil  law  assigns  all  minerals  to  the  occupier  of  the 
land,  A.  violates  no  right  of  property  by  appropriating 
the  minerals.  Jlut  if  the  civil  law  assigns  all  minerals 
to  the  government,  A.  violates  the  right  of  property  by 
such  appropriation. 

The  sea  recedes,  and  leaves  dry  land  in  the  immediate 
neighborhood  of  Z.’s  property.  Z.  cultivates  the  land. 
A.  turns  cattle  on  the  land,  and  destroys  Z.’s  crops. 
Here,  if  the  civil  law  assigns  alluvial  additions  to  the 
occupier  of  the  nearest  land,  A.  is  a  wrongdoer.  If  it 
declares  alluvial  additions  common,  A.  is  not  a  wrong¬ 
doer.  If  it  assigns  alluvial  additions  to  the  government, 
both  A.  and  Z.  are  wrongdoers.  If  it  be  uncertain  to 
whom  the  law  assigns  alluvial  additions,  it  must  be  also 
uncertain  who  is  the  wrongdoer,  and  whether  there  be 
any  wrongdoer. 

The  substantive  civil  law,  in  the  instances  which  we 
have  given,  is  different  in  different  countries,  and  in  the 
same  country  at  different  times.  As  the  substantive  civil 
law  varies,  the  penal  law,  which  is  added  as  a  guard  to 
the  substantive  civil  law,  must  vary  also.  And  while 
many  important  questions  of  substantive  civil  right  are 
undetermined,  the  courts  must  occasionally  feel  doubtful 
whether  the  provisions  of  the  penal  code  do  or  do  not 
apply  to  a  particular  case. 

It  would  evidently  be  impossible  for  us  to  determine 
in  the  penal  code  all  the  momentous  questions  of  civil 
right  which,  in  the  unsettled  state  of  Indian  jurispru- 
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dence,  will  admit  of  dispute.  We  have,  indeed,  ven¬ 
tured  to  take  for  granted  in  our  illustrations  many  things 
which  properly  belong  to  the  domain  of  the  civil  law, 
because,  without  doing  so,  it  would  have  been  impossible 
for  us  to  explain  our  meaning;  but  we  have,  to  the  best 
of  our  judgment,  avoided  questions  respecting  which, 
even  in  the  present  state  of  Indian  jurisprudence,  much 
doubt  could  exist.  And  in  the  text  of  the  law  we  have, 
as  closely  as  was  possible,  confined  ourselves  to  what  is 
in  strictness  the  duty  of  persons  engaged  in  framing  a 
penal  code.  We  have  provided  punishments  for  the 
infraction  of  rights,  without  determining  in  whom  those 
rights  vest,  or  to  what  those  rights  extend.  We  are  in¬ 
clined  to  hope  that,  even  if  the  penal  code  should  come 
into  operation  before  the  code  of  civil  rights  has  been 
framed,  the  number  of  cases  in  which  the  want  of  a  code 
of  civil  rights  would  occasion  perplexity  to  the  criminal 
tribunals  will  bear  but  a  very  small  proportion  to  those 
in  which  no  such  perplexity  will  exist. 

All  the  violations  of  the  rights  of  property  which  we 
propose  to  make  punishable  by  this  chapter  fall  under 
one  or  more  of  the  following  heads :  — 

1.  Theft.  \ 

2.  Extortion. 

3.  Robbery. 

4.  The  criminal  misappropriation  of  property  not 

in  possession. 

5.  Criminal  breach  of  trust. 

6.  The  receiving  of  stolen  property. 

7.  Cheating. 

8.  Fraudulent  bankruptcy. 

9.  Mischief. 

10.  Criminal  trespass. 

All  these  offences  resemble  each  other  in  this,  that 
they  cause,  or  have  some  tendency,  directly  or  indirectly, 
to  cause,  some  party  not  to  have  such  a  dominion  over 
property  as  that  party  is  entitled  by  law  to  have. 
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The  first  great  line  which  divides  these  offences  may 
be  easily  traced.  Some  of  them  merely  prevent  or  dis¬ 
turb  the  enjoyment  of  property  by  one  who  has  a  right 
to  it.  Others  transfer  property  to  one  who  has  no  right 
to  it.  Some  merely  cause  injury  to  the  sufferer.  Oth¬ 
ers,  by  means  of  wrongful  loss  to  the  sufferer,  cause 
wrongful  gain  to  some  other  party.  The  latter  class  of 
offences  are  designated  in  this  code  as  fraudulent.  (See 
clause  16.) 

Every  offence  against  property  may  be  fraudulently 
committed;  but  theft,  extortion,  robbery,  the  criminal 
misappropriation  of  property  not  in  possession,  criminal 
breach  of  trust,  the  receiving  of  stolen  property,  fraudu¬ 
lent  bankruptcy  and  cheating,  must  be  in  all  cases  fraud¬ 
ulently  committed.  Fraud  enters  into  the  definition  of 
every  one  of  these  offences ;  but  fraud  does  not  enter  into 
the  definition  of  mischief  or  of  criminal  trespass. 

Theft,  the  criminal  misappropriation  of  property  not 
in  possession,  and  criminal  breach  of  trust  are  in  the 
great  majority  of  cases  easily  distinguishable.  But  the 
distinction  becomes  fainter  and  fainter  as  we  approach 
the  line  of  demarcation,  and  at  length  the  offences  fade 
imperceptibly  into  each  other.  This  indistinctness  may 
be  greatly  increased  by  unskilful  legislation ;  but  it  has 
its  origin  in  the  nature  of  things,  and  in  the  imperfection 
of  language,  and  must  still  remain  in  spite  of  all  that 
legislation  can  effect. 

W e  believe  it  to  be  impossible  to  mark  with  precision, 
by  any  words,  the  circumstances  which  constitute  posses¬ 
sion.  It  is  easy  to  put  cases  about  which  no  doubt  what¬ 
ever  exists,  and  about  which  the  language  of  lawyers  and 
of  the  multitude  would  be  the  same.  It  will  hardly  be 
doubted,  for  example,  that  a  gentleman’s  watch  lying 
on  a  table  in  his  room  is  in  his  possession,  though  it  is 
not  in  his  hand,  and  though  he  may  not  know  whether 
it  is  on  his  writing  table  or  on  his  dressing  table.  As 
little  will  it  be  doubted  that  a  watch  which  a  gentleman 
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lost  a  year  ago  on  a  journey,  and  which  he  has  never 
heard  of  since,  is  not  in  his  possession.  It  will  not  be 
doubted  that  when  a  person  gives  a  dinner,  his  silver 
forks,  while  in  the  hands  of  his  guests,  are  still  in  his 
possession ;  and  it  will  be  as  little  doubted  that  his  silver 
forks  are  not  in  his  possession  when  he  has  deposited 
them  with  a  pawnbroker  as  a  pledge.  But  between 
these  extreme  cases  lie  many  cases  in  which  it  is  difficult 
to  pronounce,  with  confidence,  either  that  property  is  or 
that  it  is  not  in  a  person’s  possession. 

This  difficulty,  sufficiently  great  in  itself,  would,  we 
conceive,  be  increased  by  laws  which  should  pronounce 
that  in  a  set  of  cases  arbitrarily  selected  from  the  mass, 
property  is  in  the  possession  of  some  party  in  whose 
possession,  according  to  the  understanding  of  all  man¬ 
kind,  it  is  not.  The  rule  of  English  law  respecting  what 
is  called  breaking  bulk  is  an  instance  of  what  we  mean. 
A  person  who  has  entrusted  a  hamper  of  wine  to  another 
to  carry  to  a  great  distance  is  not  in  possession  of  that 
hamper  of  wine.  But  if  the  person  in  trust  opens  the 
hamper  and  takes  out  a  bottle,  the  possession,  according 
to  the  English  law  books,  forthwith  flies  back  to  the 
distant  owner.  Mr.  Livingston  hai.  laid  down  a  rule  of 
a  similar  kind,  the  effect  of  which,  if  we  understand  it 
rightly,  is  to  annul  the  whole  law  of  theft  as  he  has 
framed  it,  and  indeed  to  render  it  impossible  that  theft 
can  be  committed  in  Louisiana.  Theft  is  defined  by  him 
to  be  “the  fraudulently  taking  of  corporal  personal  pro¬ 
perty  having  some  assignable  value,  and  belonging  to 
another,  from  his  possession  and  without  his  assent.” 
But  in  a  subsequent  clause  he  says  that  “neither  the 
ownership  nor  the  legal  possession  of  property  is  changed 
by  theft  alone,  without  the  circumstances  required  in 
such  case  by  the  civil  code,  in  order  to  produce  a  change 
of  property;  therefore,  stolen  goods,  if  fraudulently 
taken  from  the  thief,  are  stolen  from  the  original  pro¬ 
prietor.”  But  if  stolen  by  the  second  thief  from  the  origi- 
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nal  proprietor,  they  must,  according  to  Mr.  Livingston’s 
definition  of  theft,  be  taken  by  the  second  thief  out  of 
the  possession  of  the  original  proprietor;  therefore,  the 
first  thief  has  left  them  in  the  possession  of  the  original 
proprietor;  that  is  to  say,  the  first  thief  has  not  commit¬ 
ted  theft. 

It  will  not  be  imagined  that  we  refer  to  this  inconsist¬ 
ency  in  the  code  of  Louisiana,  for  the  purpose  of  throw¬ 
ing  any  censure  on  the  distinguished  author  of  that  code. 
To  do  so  would  be  unjust,  and  in  us  especially  most 
ungrateful,  and  also  most  imprudent;  for  we  are  by  no 
means  confident  that  inconsistencies  quite  as  remarkable 
will  not  be  detected  in  the  code  which  we  now  submit  to 
government.  We  note  this  error  of  Mr.  Livingston  for 
the  purpose  of  showing  how  dangerous  it  is  for  a  legis¬ 
lator  to  attempt  to  escape  from  a  difficulty  by  giving  a 
technical  sense  to  an  expression  which  he  nevertheless 
continues  to  use  in  a  popular  sense. 

For  the  purpose  of  preventing  any  difference  of  opin¬ 
ion  from  arising  in  cases  likely  to  occur  very  often,  we 
have  laid  down  a  few  rules  (see  clauses  17,  18,  19)  which 
we  believe  to  be  in  accordance  with  the  general  sense  of 
mankind  as  to  what  shall  be  held  to  constitute  possession. 
But,  in  general,  we  leave  it  to  the  tribunals,  without  any 
direction,  to  determine  whether  particular  property  is  at 
a  particular  time  in  the  possession  of  a  particular  person 
or  not. 

Much  uncertainty  will  still  remain.  This  we  cannot 
prevent.  But  we  can,  as  it  appears  to  us,  prevent  the 
uncertainty  from  producing  any  practical  evil.  The 
provision  contained  in  clause  61  will,  we  think,  obviate 
all  the  inconveniences  which  might  arise  from  doubts  as 
to  the  exact  limits  which  separate  theft  from  misappro¬ 
priation  and  from  breach  of  trust. 

The  effect  of  that  clause  will  be  to  prevent  the  judges 
from  wasting  their  time  and  ingenuity  in  devising  nice 
distinctions.  If  a  case  which  is  plainly  theft  comes  before 
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them,  the  offender  will  be  punished  as  a  thief.  If  a  case 
which  is  plainly  breach  of  trust  comes  before  them,  the 
offender  will  be  punished  as  guilty  of  breach  of  trust. 
If  they  have  to  try  a  case  which  lies  on  the  frontier,  one 
of  those  thefts  which  are  hardly  distinguishable  from 
breaches  of  trust,  or  one  of  those  breaches  of  trust  which 
are  hardly  distinguishable  from  theft,  they  will  not  trou¬ 
ble  themselves  with  subtle  distinctions,  but,  leaving  it 
undetermined  by  which  name  the  offence  should  be  called, 
will  proceed  to  determine  what  is  infinitely  of  greater 
importance,  what  shall  be  the  punishment. 

In  theft,  as  we  have  defined  it,  the  object  of  the  of¬ 
fender  always  is  to  take  property  which  is  in  the  posses¬ 
sion  of  a  person  out  of  that  person’s  possession;  nor 
have  we  admitted  a  single  exception  to  this  rule.  In 
the  great  majority  of  cases,  our  classification  will  coin¬ 
cide  with  the  popular  classification.  But  there  are  a  few 
aggravated  cases  of  what  we  designate  as  misappropria¬ 
tion  and  breach  of  trust,  which  bear  such  an  affinity  to 
theft  that  it  may  seem  idle  to  distinguish  them  from 
thefts ;  and  it  certainly  would  be  idle  to  distinguish  such 
cases  from  thefts  if  the  distinction  were  made  with  a  view 
to  those  cases  alone.  But,  as  we  haye  a  line  of  distinc- 
tion  which  we  think  it  desirable  to  maintain  in  the  great 
majority  of  cases,  we  think  it  desirable  also  to  maintain 
that  line  in  a  few  cases  in  which  it  may  separate  things 
which  are  of  a  very  similar  description. 

One  offence  which  it  may  be  thought  that  we  ought 
to  have  placed  among  thefts  is  the  pillaging  of  property; 
during  the  interval  which  elapses  between  the  time  when 
the  possessor  of  the  property  dies,  and  the  time  when  it 
comes  into  the  possession  of  some  person  authorized  to 
take  charge  of  it.  This  crime,  in  our  classification,  falls 
under  the  head,  not  of  theft,  but  of  misappropriation  of 
property  not  in  possession. 

The  ancient  Roman  jurists  viewed  it  in  the  same  light. 
The  property  taken  under  such  circumstances,  they  argued, 
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being  in  no  person’s  possession,  could  not  be  taken  out 
of  any  person’s  possession.  The  taking,  therefore,  was 
not  furtum,  but  belonged  to  a  separate  head,  called 
the  crimen  expilatce  hcereditatis.^  The  French  lawyers, 
however,  long  ago  found  out  a  legal  fiction  by  means  of 
which  this  offence  was  treated  as  theft  in  those  parts  of 
France  where  the  Koman  law  was  in  force. ^  Mr.  Liv¬ 
ingston’s  definition  of  theft  appears  to  us  to  exclude  this 
species  of  offence,  nor  indeed  do  we  think  that  it  could 
be  reached  by  any  provision  of  his  code'.  That  it  ought 
to  be  punished  with  severity  under  some  name  or  other 
is  indisputable.  By  what  name  it  should  be  designated 
may  admit  of  some  dispute.  If  we  call  it  theft,  we 
speak  the  popular  language.  If  we  call  it  misappropria¬ 
tion  of  property  not  in  possession,  we  avoid  an  anomaly, 
and  maintain  a  line  which,  in  the  great  majority  of  cases, 
is  reasonable  and  convenient.  On  the  whole,  we  are  in¬ 
clined  to  maintain  this  line. 

Again,  a  carrier  who  opens  a  letter  entrusted  to  his 
charge,  and  takes  thence  a  bank  note,  would  be  com¬ 
monly  called  a  thief.  It  is  certain  that  his  offence  is  not 
morally  distinguishable  from  theft.  Here,  however,  as 
before,  we  think  it  expedient  to  maintain  our  general 
rule;  and  we  therefore  designate  the  offence  of  the  car¬ 
rier  not  as  theft,  but  as  criminal  breach  of  trust. 

The  illustrations  which  we  have  appended  to  the  pro¬ 
visions  respecting  theft,  the  misappropriation  of  property 
not  in  possession,  and  breach  of  trust,  will,  we  hope, 
sufficiently  explain  to  His  Lordship  in  Council  the  rea¬ 
sons  for  most  of  those  provisions. 

It  may  possibly  be  remarked,  that  we  have  not,  like 
Mr.  Livingston,  made  it  part  of  our  definition  of  theft, 
that  the  property  should  be  of  some  assignable  value. 
We  would,  therefore,  observe  that  we  have  not  done  so 
only  because  we  conceive  that  the  law,  as  framed  by  us, 
obtains  the  same  end  by  a  different  road.  By  one  of 
^  Justinian,  Dig.  Lib.  XLVII.  Tit.  19.  ^  Domat.  Sup.  III. 
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the  general  exceptions  which  we  have  proposed  (clause 
73),  it  is  provided,  that  nothing  shall  be  an  offence  by 
reason  of  any  harm  which  it  may  cause,  or  be  intended 
to  cause,  or  be  known  to  be  likely  to  cause,  if  the  whole 
of  that  harm  is  so  slight  that  no  person  of  ordinary  sense 
and  temper  would  complain  of  such  harm.  This  provi¬ 
sion  will  prevent  the  law  of  theft  from  being  abused  for 
the  purpose  of  punishing  those  venial  violations  of  the 
right  of  property  which  the  common  sense  of  mankind 
readily  distinguishes  from  crimes,  such  as  the  act  of  a 
traveller  who  tears  a  twig  from  a  hedge,  of  a  boy  who 
takes  stones  from  another  person’s  ground  to  throw  at 
birds,  of  a  servant  who  dips  his  pen  in  his  master’s  ink. 
It  does  not  appear  to  us  that  any  further  rule  on  this 
subject  is  necessary. 

The  offence  of  extortion  is  distinguished  from  the  three 
offences  which  we  have  been  considering  by  this  obvious 
circumstance,  that  it  is  committed  by  the  wrongful  ob¬ 
taining  of  a  consent.  In  one  single  class  of  cases,  theft 
and  extortion  are  in  practice  confounded  together  so  in¬ 
extricably,  that  no  judge,  however  sagacious,  could  dis¬ 
criminate  between  them.  This  class  of  cases  therefore 
has,  in  all  systems  of  jurisprudence  ^with  which  we  are 
acquainted,  been  treated  as  a  perfectly  distinct  class; 
and  we  think  that  this  arrangement,  though  somewhat 
anomalous,  is  strongly  recommended  by  convenience. 
We  have  therefore  made  robbery  a  separate  crime. 

There  can  be  no  case  of  robbery  which  does  not  fall 
within  the  definition  either  of  theft  or  of  extortion ;  but 
in  practice  it  will  perpetually  be  matter  of  doubt  whether 
a  particular  act  of  robbery  was  a  theft  or  an  extortion. 
A  large  proportion  of  robberies  will  be  half  theft,  half 
extortion.  A.  seizes  Z.,  threatens  to  murder  him,  unless 
he  delivers  all  his  property,  and  begins  to  pull  off  Z.’s 
ornaments.  Z.  in  terror  begs  that  A.  will  take  all  he 
has,  and  spare  his  life,  assists  in  taking  off  his  orna¬ 
ments,  and  delivers  them  to  A.  Here,  such  ornaments 
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as  A.  took  without  Z.’s  consent  are  taken  by  theft. 
Those  which  Z.  delivered  up  from  fear  of  death  are  ac¬ 
quired  by  extortion.  It  is  by  no  means  improbable  that 
Z.’s  right-arm  bracelet  may  have  been  obtained  by  theft, 
and  left-arm  bracelet  by  extortion;  that  the  rupees  in 
Z.’s  girdle  may  have  been  obtained  by  theft,  and  those 
in  his  turban  by  extortion.  Probably  in  nine  tenths  of 
the  robberies  which  are  committed,  something  like  this 
actually  takes  place,  and  it  is  probable  that  a  few  min¬ 
utes  later  neither  the  robber  nor  the  person  robbed  would 
be  able  to  recollect  in  what  proportions  theft  and  extor¬ 
tion  were  mixed  in  the  crime ;  nor  is  it  at  all  necessary 
for  the  ends  of  justice  that  this  should  be  ascertained. 
For  though,  in  general,  the  consent  of  a  sufferer  is  a  cir¬ 
cumstance  which  very  materially  modifies  the  character 
of  the  offence,  and  which  ought,  therefore,  to  be  made 
known  to  the  courts,  yet  the  consent  which  a  person 
gives  to  the  taking  of  his  property  by  a  ruffian  who  holds 
a  pistol  to  his  breast  is  a  circumstance  altogether  imma¬ 
terial. 

His  Lordship  in  Council  will  perceive  that  we  have 
provided  punishment  of  exemplary  severity  for  that  atro¬ 
cious  crime  which  is  designated  in  the  Regulations  of 
Bengal  and  Madras  by  the  name  of  Dacoity.  This  name 
we  have  thought  it  convenient  to  retain,  for  the  purpose 
of  denoting,  not  only  actual  gang-robbery,  but  the  at¬ 
tempting  to  rob  when  such  an  attempt  is  made  or  aided 
by  a  gang. 

The  law  relating  to  the  offence  of  receiving  stolen 
goods  appears  to  require  no  comment. 

The  offence  of  cheating  must,  like  that  of  extortion, 
be  committed  by  the  wrongful  obtaining  of  a  consent. 
The  difference  is,  that  the  extortioner  obtains  the  consent 
by  intimidation,  and  a  cheat  by  deception.  There  is  no 
offence  in  the  code  with  which  we  have  found  it  so  diffi¬ 
cult  to  deal  as  that  of  cheating.  It  is  evident  that  the 
practising  of  intentional  deceit  for  purposes  of  gain 
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ought  sometimes  to  be  punished.  It  is  equally  evident 
that  it  ought  not  always  to  be  punished.  It  will  hardly 
be  disputed  that  a  person  who  defrauds  a  banker  by  pre¬ 
senting  a  forged  check,  or  who  sells  ornaments  of  paste 
as  diamonds,  may  with  propriety  be  made  liable  to  severe 
penalties.  On  the  other  hand,  to  punish  every  defendant 
who  obtains  pecuniary  favors  by  false  professions  of  at¬ 
tachment  to  a  patron;  every  legacy  hunter  who  obtains 
a  bequest  by  cajoling  a  rich  testator;  every  debtor  who 
moves  the  compassion  of  his  creditors  by  overcharged 
pictures  of  his  misery;  every  petitioner  who,  in  his  ap¬ 
peals  to  the  charitable,  represents  his  distresses  as  wholly 
unmerited,  when  he  knows  that  he  has  brought  them  on 
himself  by  intemperance  and  profusion,  would  be  highly 
inexpedient.  In  fact,  if  all  the  misrepresentations  and 
exaggerations  in  which  men  indulge  for  the  purpose  of 
gaining  at  the  expense  of  others  were  made  crimes,  not 
a  day  would  pass  in  which  many  thousands  of  buyers  and 
sellers  would  not  incur  the  penalties  of  the  law.  It  hap¬ 
pens  hourly  that  an  article  which  is  worth  ten  rupees  is 
affirmed  by  the  seller  to  be  cheap  at  twelve  rupees  and 
by  the  buyer  to  be  dear  at  eight  rupees.  The  seller 
comes  down  to  eleven  rupees,  and  declares  that  to  be  his 
last  word;  the  buyer  rises  to  nine,  and  says  that  he  will 
go  no  higher;  the  seller  falsely  pretends  that  the  article 
is  unusually  good  of  its  kind,  the  buyer  that  it  is  unusu¬ 
ally  bad  of  its  kind;  the  seller  that  the  price  is  likely 
soon  to  rise,  the  buyer  that  it  is  likely  soon  to  fall.  [Here 
we  have  deceptions  practised  for  the  sake  of  gain,  yet  no 
judicious  legislator  would  punish  these  deceptions.  A 
very  large  part  of  the  ordinary  business  of  life  is  con¬ 
ducted  all  over  the  world,  and  nowhere  more  than  in 
India,  by  means  of  a  conflict  of  skill,  in  the  course  of 
which  deception  to  a  certain  extent  perpetually  takes 
place.  The  moralist  may  regret  this ;  but  the  legislator 
sees  that  the  result  of  the  attempts  of  the  buyer  and  seller 
to  gain  an  unfair  advantage  over  each  other  is  that,  in 
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the  vast  majority  of  cases,  articles  are  sold  for  the  prices 
which  it  is  desirable  that  they  should  fetch;  and  there¬ 
fore  he  does  not  think  it  necessary  to  interfere.  It  is 
enough  for  him  to  know  that  all  this  great  mass  of  false¬ 
hood  practically  produces  the  same  effect  which  would  be 
produced  by  truth;  and  that  any  law  directed  against 
such  falsehood  would  in  all  probability  be  a  dead  letter, 
and  would,  if  carried  into  rigorous  execution,  do  more 
mischief  in  a  month  than  all  the  lies  which  are  told  in 
the  making  of  bargains  throughout  all  the  bazaars  of 
India  produce  in  a  century. 

If,  then,  it  be  admitted  that  many  deceptions  commit¬ 
ted  for  the  sake  of  gain  ought  to  be  punished,  and  that 
many  such  deceptions  ought  not  to  be  punished,  where 
ought  the  line  to  run? 

It  appears  to  us  that  the  line  which  we  have  drawn  is 
correct  in  theory;  that  it  is  not  more  inconvenient  in 
practice  than  any  other  line  must  be  which  can  be  drawn 
while  the  civil  law  of  India  remains  in  its  present  state, 
and  that  it  will  be  unexceptionable  whenever  the  civil 
law  of  India  shall  be  ascertained,  digested,  and  corrected. 

We  propose  to  make  it  cheating  to  obtain  property  by 
deception  in  all  cases  where  the  property  is  fraudulently 
obtained ;  that  is  to  say,  in  all  cases  where  the  intention 
of  the  person  who  has  by  deceit  obtained  the  property 
was  to  cause  a  distribution  of  property  which  the  law 
pronounces  to  be  a  wrongful  distribution,  and  in  no  other 
case  whatever.  However  immoral  a  deception  may  be, 
we  do  not  consider  it  as  an  offence  against  the  rights  of 
property  if  its  object  is  only  to  cause  a  distribution  of 
property  which  the  law  recognizes  as  rightful.  A  few 
examples  will  show  the  way  in  which  this  principle  will 
operate. 

A.  intentionally  deceives  Z  into  a  belief  that  he  is 
strongly  attached  to  Z.  A.  thus  induces  Z.  to  make  a 
will,  by  which  a  large  legacy  is  left  to  A.  Here  A.’s 
conduct  is  immoral  and  scandalous.  But  still  A.  has  a 
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legal  right  on  Z.’s  death  to  receive  the  legacy.  Even 
if  the  clearest  proofs  of  A.’s  insincerity  are  laid  before 
a  tribunal,  even  if  A.  in  open  court  avows  his  insincerity, 
the  will  cannot,  on  that  account,  be  set  aside.  The  gain, 
therefore,  which  A.  obtains  under  Z.’s  will  is  not,  in 
the  legal  sense  of  the  expression,  wrongful  gain.  He 
has  practised  deception.  He  has  thus  caused  gain  to 
himself  and  loss  to  others.  But  that  gain  is  a  gain  to 
which  the  civil  law  declares  him  entitled,  and  which  the 
civil  law  will  assist  him  to  recover  if  it  be  withheld  from 
him.  That  loss  is  a  loss  with  which  the  civil  law  declares 
that  the  losers  must  put  up.  A.  therefore  has  not  com¬ 
mitted  the  offence  of  cheating  under  our  definition. 

But  suppose  that  the  civil  law  should  contain,  as  we 
think  that  it  ought  to  contain,  a  provision  declaring  null 
a  will  made  in  favor  of  strangers  by  a  testator  who  erro¬ 
neously  believed  his  children  to  be  dead;  and  suppose 
that  A.  intentionally  deceives  Z.  into  a  belief  that  Z.’s 
only  son  has  been  lost  at  sea,  and  by  this  deception  in¬ 
duces  Z.  to  make  a  will  by  which  everything  is  left  to  A. 
Here  the  case  will  be  different.  The  will  being  null, 
any  property  which  A.  could  obtain  under  that  will 
would  be  property  which  he  had  no  -  legal  right  so  to 
obtain,  and  to  which  another  person  had  a  legal  right. 
The  object  of  A.  has  therefore  been  wrongful  gain  to 
himself,  attended  with  wrongful  loss  to  another  party. 
A.  has,  therefore,  under  our  definition,  been  guilty  of 
cheating. 

Again,  take  the  case  which  we  before  put,  of  a  buyer 
and  a  seller.  They  have  told  each  other  many  untruths, 
but  none  of  those  untruths  was  such  as,  after  the  article 
had  been  delivered  and  the  price  paid,  would  be  held  by 
a  civil  court  to  be  a  ground  for  pronouncing  that  either 
of  them  possessed  what  he  had  no  right  to  possess. 
Though  the  buyer  has  falsely  depreciated  the  article,  yet 
when  he  takes  it  and  pays  for  it,  the  legal  right  to  it  is 
transferred  to  him,  as  well  as  the  possession.  Though 
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the  seller  has  falsely  extolled  the  article,  yet  when  he 
receives  the  price  and  delivers  the  article,  the  legal  right 
to  the  price  passes  with  the  possession.  However  cen¬ 
surable,  in  a  moral  point  of  view,  the  deceptions  prac¬ 
tised  by  both  may  have  been,  yet  those  deceptions  were 
intended  to  produce  a  distribution  of  property  strictly 
legal.  Neither  the  buyer  nor  the  seller,  therefore,  has 
been  guilty  of  cheating.  But  if  the  seller  has  produced 
a  sample  of  the  article,  and  has  falsely  assured  the  buyer 
that  the  article  corresponds  to  that  sample,  the  case  is 
different.  If  the  article  does  not  correspond  to  the 
sample,  the  buyer  is  entitled  to  have  the  purchase  money 
back.  The  seller  has  taken  and  kept  the  purchase  money 
without  having  a  legal  right  to  take  or  keep  it,  and  it 
may  be  recovered  from  him  by  a  legal  proceeding.  His 
gain  is  therefore  wrongful,  and  is  attended  with  wrong¬ 
ful  loss  to  the  buyer.  He  is  therefore  guilty  of  cheating 
under  the  definition. 

So  if  the  seller  passes  off  ornaments  of  paste  on  the 
buyer  for  diamonds,  the  price  which  the  seller  receives 
is  a  price  to  which  he  has  no  right,  and  which  the  buyer 
may  recover  from  him  by  an  action.  Here,  therefore, 
the  object  of  the  seller  has  been  wrongful  gain  attended 
with  wrongful  loss  to  the  buyer.  The  seller  is  therefore 
guilty  of  cheating. 

So  if  the  buyer,  intending  to  acquire  possession  of  the 
goods  without  paying  for  them,  induces  the  seller  by 
deception  to  take  a  note  which  the  buyer  knows  will  be 
dishonored,  the  buyer  is  guilty  of  cheating.  His  object 
is  to  retain  in  his  own  possession  money  which  he  is 
legally  bound  to  pay  to  the  seller.  The  gain  which  he 
makes  by  retaining  the  money  is  wrongful  gain,  and  is 
attended  with  wrongful  loss  to  the  seller.  He  is,  there¬ 
fore,  within  the  definition. 

Whether  the  principle  on  which  this  part  of  the  law 
is  framed  be  a  sound  principle,  is  a  question  which  will 
be  best  determined  by  examining,  first,  whether  our  defi- 
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nition  excludes  anything  that  ought  to  be  included,  and, 
secondly,  whether  it  includes  anything  that  ought  to  be 
excluded. 

It  can  scarcely,  we  think,  be  contended  that  our  defi¬ 
nition  excludes  anything  that  ought  to  be  included.  For 
surely  it  would  be  unreasonable  to  punish,  as  an  offence 
against  the  right  of  property,  an  act  which  has  caused, 
and  was  intended  to  cause,  a  distribution  of  property 
which  the  law  declares  to  be  right,  and  refuses  to  dis¬ 
turb.  If  such  an  act  be  an  offence,  it  must  be  an  offence 
on  some  ground  distinct  from  the  effect  which  it  produces 
on  the  state  of  property.  Thus,  if  a  person  to  whom  a 
debt  is  due,  thinking  that  he  shall  obtain  payment  more 
easily  if  he  assumes  the  appearance  of  being  in  the  pub¬ 
lic  service,  wears  a  badge  of  office  which  he  has  no  right 
to  wear  when  he  goes  to  make  his  demand,  he  is  guilty 
of  the  offence  defined  in  clause  150 ;  but  if  he  gains  only 
what  he  has  a  legal  right  to  possess,  if  he  deprives  the 
debtor  only  of  that  which  the  debtor  has  no  legal  right 
to  retain,  he  is  not  a  wrongdoer  as  respects  property, 
inasmuch  as  he  has  only  rectified  a  wrong  distribution  of 
property.  ^ 

Indeed,  it  appears  to  us  that  thei^e  is  the  strongest 
objection  to  punishing  a  man  for  a  deception,  and  yet 
allowing  him  to  retain  what  he  has  gained  by  that  decep¬ 
tion.  What  the  civil  law  ought  to  say  may  be  doubtful. 
But  there  can  be  no  doubt  that  the  civil  and  criminal 
law  ought  to  say  the  same  thing;  that  the  one  ought  not 
to  invite  while  the  other  repels;  that  the  code  ought  not 
to  be  divided  against  itself.  To  send  a  person  to  prison 
for  obtaining  a  sum  of  money,  and  yet  to  suffer  him  to 
keep  that  sum  of  money,  is  to  hold  out  at  once  motives 
to  deter  and  motives  to  incite.  Humanity  requires  that 
punishment  should  be  the  last  resource,  a  resource  only 
employed  when  no  other  means  can  be  found  of  produ¬ 
cing  the  desired  effect.  Penal  laws  clearly  ought  not  to 
be  made  for  the  preventing  of  deception,  if  deception 
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could  be  prevented  by  means  of  the  civil  code.  To  tempt 
men,  therefore,  to  deceive  by  means  of  the  civil  code,  and 
then  to  punish  them  for  deceiving,  is  contrary  to  every 
sound  principle. 

We  are,  therefore,  not  apprehensive  that  we  shall  be 
thought  to  have  granted  impunity  to  any  deception  which 
ought  to  be  punished  as  cheating. 

But  it  is  possible  that  our  definition  may  be  thought 
to  include  much  that  ought  to  be  excluded.  It  certainly 
includes  many  acts  which  are  not  punishable  by  the  law 
of  England  or  of  France.  We  propose  to  punish  as 
guilty  of  cheating  a  man  who,  by  false  representations, 
obtains  a  loan  of  money,  not  meaning  to  repay  it ;  a  man 
who,  by  false  representations,  obtains  an  advance  of 
money,  not  meaning  to  perform  the  service  or  to  deliver 
the  article  for  which  the  advance  is  given;  a  man  who, 
by  falsely  pretending  to  have  performed  work  for  which 
he  was  hired,  obtains  pay  to  which  he  is  not  entitled. 

In  aU  these  cases  there  is  deception.  In  all,  the  de¬ 
ceiver’s  object  is  fraudulent.  He  intends  in  all  these 
cases  to  acquire  or  retain  wrongful  possession  of  that  to 
which  some  other  person  has  a  better  claim,  and  which 
that  other  person  is  entitled  to  recover  by  law.  In  all 
these  cases,  therefore,  the  object  has  been  wrongful  gain, 
attended  with  wrongful  loss.  In  all,  therefore,  there 
has,  according  to  our  definition,  been  cheating.  We 
cannot  see  why  such  acts  as  these  should  be  treated  as 
mere  civil  injuries,  —  why  they  should  be  classed  with 
the  mere  nonpayment  of  a  debt,  and  the  mere  nonper¬ 
formance  of  a  contract.  They  are  infractions  of  a  legal 
right  effected  by  deliberate  dishonesty.  They  are  more 
pernicious  than  most  of  the  acts  which  will  be  punishable 
under  our  code.  They  indicate  more  depravity,  more 
want  of  principle,  more  want  of  shame  than  most  of  the 
acts  which  will  be  punishable  under  our  code.  We 
punish  the  man  who  gives  another  an  angry  push.  W e 
punish  the  man  who  locks  another  up  for  a  morning. 
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We  punisli  the  man  who  makes  a  sarcastic  epigram  on 
another.  We  punish  the  man  who  merely  threatens 
another  with  outrage.  And  surely  the  man  who,  by 
premeditated  deceit,  enriches  himself  to  the  wrongful 
loss,  perhaps  to  the  utter  ruin,  of  another  is  not  less 
deserving  of  punishment. 

That  some  deceptions  of  this  sort  ought  to  be  punished 
is  admitted.  But  almost  every  argument  which  can  be 
urged  for  punishing  any  is  an  argument  for  punishing 
all.  The  line  between  wilful  fraudulent  deception  and 
good  faith  is  a  plain  line.  If  there  is  any  difficulty  in 
applying  it,  that  difficulty  will  arise,  not  from  any  de¬ 
fect  in  the  line,  but  from  the  want  of  evidence  in  particu¬ 
lar  cases.  But  we  are  unable  to  find  any  reason  for 
distinguishing  one  sort  of  fraudulent  deception  from 
another  sort.  The  French  courts  apply  a  test  which  ap¬ 
pears  to  us  to  be  very  objectionable.  They  have  decided 
that  it  is  not  escroquerie  to  cheat  by  false  promises,  or 
by  exciting  chimerical  hopes,  unless  the  sufferer  had  rea¬ 
sons  of  weight  for  believing  that  the  promises  were  sin¬ 
cere,  and  the  hopes  well  grounded.^  This  rule  seems 
to  us  to  be  a  license  for  deception  granted  to  cunning 
against  simplicity.  A  weak  and  credi^lous  person  is  more 
easily  imposed  on  than  a  judicious  and  discerning  person. 
And  just  so  an  infant  is  poisoned  with  a  dose  of  lauda¬ 
num  which  would  hardly  put  a  grown  person  to  sleep; 
yet  the  poisoner  is  a  murderer:  a  pregnant  woman  is 
grievously  hurt  by  a  blow  which  would  make  no  impres¬ 
sion  on  a  boxer ;  yet  the  person  who  gives  such  a  blow 
is  punished  with  exemplary  severity.  The  law  in  such 
cases  inquires  only  whether  the  harm  has  been  voluntarily 
caused  or  no.  And  why  should  the  violation  by  deceit 
of  the  right  of  property  be  treated  differently?  The 
deceiver  proportions  his  artifices  to  the  mental  strength 
of  those  whom  he  has  to  deal  with,  just  as  the  poisoner 

1  Paillet,  Manuel  de  Droit  Frangais.  Note  on  clause  408  of  the  Penal 
Code. 
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proportions  his  drugs  to  their  bodily  strength;  and  we 
see  no  more  reason  for  exempting  the  deceiver  from  pun¬ 
ishment,  because  he  has  effected  his  purpose  by  a  gross 
fiction  which  could  have  duped  only  a  weak  person,  than 
for  exempting  the  poisoner  from  punishment  because  he 
has  effected  his  purpose  with  a  few  drops  of  laudanum, 
which  could  have  been  fatal  only  to  a  young  child. 

Some  persons  may  be  startled  at  our  proposing  to  pun¬ 
ish  as  a  cheat  every  man  who  obtains  a  loan  by  making 
promises  of  payment  which  he  does  not  mean  to  keep. 
But  let  it  be  considered  that  a  debtor,  though  he  may 
have  contracted  his  debts  honestly,  though  it  may  be 
from  absolute  inability  that  he  does  not  pay  them,  though 
his  misfortunes  may  be  the  effect  of  no  want  of  industry 
or  caution  on  his  part,  is  now  actually  liable  to  imprison¬ 
ment.  Surely,  it  is  unreasonable  to  detain  in  prison  the 
man  who,  by  mere  misfortune,  has  involuntarily  violated 
the  rights  of  -  property,  and  to  leave  unpunished  the  man 
who  has  voluntarily,  and  by  wilful  deceit,  attacked  those 
rights,  if  only  he  is  lucky  enough  to  have  money  to  sat¬ 
isfy  the  demands  on  him. 

For  example :  A.  and  B.  both  borrow  money  from  Z. 
A.  obtains  it  by  boasting  falsely  of  his  great  means,  of 
the  large  remittances  which  he  looks  for  from  England, 
of  his  expectations  from  rich  relations,  of  the  promises 
of  preferment  which  he  has  received  from  the  govern¬ 
ment.  Having  obtained  it,  he  secretly  embarks  on  board 
of  a  ship,  intending  to  abscond  without  repaying  what 
he  has  borrowed.  B.,  on  the  other  hand,  has  obtained 
a  loan  without  the  smallest  misrepresentation,  and  fully 
purposes  to  repay  it.  The  failure  of  an  agency  house  in 
which  all  his  funds  were  placed  renders  it  impossible  for 
him  to  meet  his  engagements.  Can  it  be  doubted  which 
of  these  two  debtors  ought  rather  to  be  sent  to  prison? 
Can  it  be  doubted  that  A.  is  a  proper  subject  of  punish¬ 
ment,  and  that  B.  is  not  so?  Yet  at  present  A.,  if  he 
is  arrested  before  the  ship  sails,  and  lays  down  the 
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money,  enjoys  entire  impunity,  while  B.  may  pass  years 
in  a  jail.  It  would  be  improper  for  us  here  to  discuss 
at  length  the  question  of  imprisonment  for  debt.  But  it 
seems  clear  that  whether  it  be  or  be  not  proper  that  a 
debtor,  as  such,  should  be  imprisoned,  a  distinction  ought 
to  be  made  between  the  honest  and  dishonest  debtor. 
We  are  inclined  to  believe  that  the  indiscriminate  im¬ 
prisonment  of  all  debtors  would  be  found  to  be  unneces¬ 
sary  if  this  distinction  were  made.  But  while  they  are 
all  put  on  the  same  footing,  the  law  must  be  formed  upon 
a  rough  calculation  of  the  chances  of  dishonesty.  All 
must  be  treated  worse  than  honest  debtors  ought  to  be 
treated,  because  none  are  treated  so  severely  as  dishonest 
debtors  ought  to  be  treated.  A  respectable  man  must  be 
imprisoned  for  a  storm,  a  bad  season,  or  a  fire,  because 
his  dishonest  neighbor  is  not  liable  to  criminal  proceed¬ 
ings  for  cheating.  We  are  satisfied  that  the  only  way 
to  get  rid  of  imprisonment  for  debt,  as  debt,  is  to  extend 
the  penal  law  on  the  subject  of  cheating  in  a  manner 
similar  to  that  in  which  we  propose  to  extend  it. 

The  provisions  which  we  have  framed  on  the  subject 
of  fraudulent  bankruptcy  are  necessarily  imperfect,  and 
must  remain  so,  until  the  whole  of  vthat  important  part 
of  the  law  has  undergone  an  entire  revision. 

The  provisions  which  we  propose  on  the  subject  of 
mischief  do  not  appear  to  us  to  require  any  explanation. 

We  have  given  the  name  of  trespass  to  every  usurpa¬ 
tion,  however  slight,  of  dominion  over  property.  We 
do  not  propose  to  make  trespass,  as  such,  an  offence, 
except  when  it  is  committed  in  order  to  the  commission 
of  some  offence  injurious  to  some  person  interested  in 
the  property  on  which  the  trespass  is  committed,  or  for 
the  purpose  of  causing  annoyance  to  such  a  person.  Even 
then  we  propose  to  visit  it  with  a  light  punishment,  un¬ 
less  it  be  attended  with  aggravating  circumstances. 

These  aggravating  circumstances  are  of  two  sorts. 
Criminal  trespass  may  be  aggravated  by  the  way  in 
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which  it  is  committed.  It  may  also  be  aggravated  by 
the  end  for  which  it  is  committed. 

There  is  no  sort  of  property  which  it  is  so  desirable  to 
guard  against  unlawful  intrusion  as  the  habitations  in 
which  men  reside,  and  the  buildings  in  which  they  keep 
their  goods.  The  offence  of  trespassing  on  these  places 
we  designate  as  house-trespass,  and  we  treat  it  as  an 
aggravated  form  of  criminal  trespass. 

House-trespass,  again,  may  be  aggravated  by  being 
committed  in  a  surreptitious  or  in  a  violent  manner. 
The  former  aggravated  form  of  house-trespass  we  desig¬ 
nate  as  lurking  house-trespass ;  the  latter  we  designate  as 
house-breaking.  Again,  house-trespass,  in  every  form, 
may  be  aggravated  by  the  time  at  which  it  is  committed. 
Trespass  of  this  sort  has,  for  obvious  reasons,  always 
been  considered  as  a  more  serious  offence  when  com¬ 
mitted  by  night  than  when  committed  by  day.  Thus 
we  have  four  aggravated  forms  of  that  sort  of  criminal 
trespass  which  we  designate  as  house-trespass:  lurking 
house-trespass,  house-breaking,  lurking  house-trespass  by 
night,  and  house-breaking  by  night. 

These  are  aggravations  arising  from  the  way  in  which 
the  criminal  trespass  is  committed.  But  criminal  tres¬ 
pass  may  also  be  aggravated  by  the  end  for  which  it  is 
committed.  It  may  be  committed  for  a  frolic.  It  may 
be  committed  in  order  to  a  murder.  It  may  also  often 
happen  that  a  criminal  trespass  which  is  venial,  as  re¬ 
spects  the  mode,  may  be  of  the  greatest  enormity  as  re¬ 
spects  the  end;  and  that  a  criminal  trespass  committed 
in  the  most  reprehensible  mode,  may  be  committed  for 
an  end  of  no  great  atrocity.  Thus  A.  may  commit 
house-breaking  by  night  for  the  purpose  of  playing  some 
idle  trick  on  the  inmates  of  a  dwelling.  B.  may  commit 
simple  criminal  trespass  by  merely  entering  another’s 
field  for  the  purpose  of  murder  or  gang-robbery.  Here 
A.  commits  trespass  in  the  worst  way.  B.  commits  tres¬ 
pass  with  the  worst  object.  In  our  provisions  we  have 
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endeavored  to  combine  the  aggravating  circumstances  in 
such  a  way  that  each  may  have  its  due  effect  in  settling 
the  punishment. 

NOTE  (O) 

ON  THE  CHAPTER  OF  THE  ILLEGAL  PURSUIT  OF  LEGAL 

RIGHTS 

This  chapter  is  intended  to  prevent  the  enforcing  of 
just  claims  by  means  which  are  so  liable  to  be  abused 
that,  even  when  used  for  an  honest  end,  they  ought  not 
to  be  tolerated.  A  creditor,  for  example,  who  has  re¬ 
peatedly  in  vain  urged  his  debtor  to  pay  him,  finds  that 
he  has  no  chance  of  recovering  his  money  without  a  trou¬ 
blesome  and  expensive  lawsuit.  He  accordingly  seizes 
on  property  belonging  to  the  debtor,  sells  it,  keeps  only 
just  as  much  as  will  satisfy  the  debt,  and  sends  back  the 
surplus  to  the  debtor.  This  act  is  distinguished  from 
theft  by  one  of  the  broadest  lines  of  demarcation  which 
can  be  found  in  the  code.  It  is  not  a  fraudulent  act. 
It  is  intended  to  correct  a  wrongful  distribution  of  pro¬ 
perty,  to  do  what  the  courts  of  lawy,  if  recourse  were  had 
to  them,  would  order  to  be  done.  Public  feeling  would 
be  shocked  if  such  a  creditor  were  called  by  the  igno¬ 
minious  name  of  a  thief. 

At  the  same  time,  it  cannot  be  doubted  that  it  would 
be  most  dangerous  to  allow  men  to  pronounce  judgment, 
however  honestly,  in  their  own  favor,  and  to  proceed  to 
take  property  in  execution  for  the  purpose  of  satisfying 
that  judgment.  .  A  specific  thing,  indeed,  which  a  man 
has  a  right  to  possess,  it  is  no  offence  in  him  to  take 
wherever  he  finds  it.  He  may  commit  other  offences  in 
order  to  take  it.  But  the  mere  taking  is  no  crime  at  all. 
If  Z.  has  borrowed  A.’s  horse,  and  illegally  refuses  to 
return  it,  it  is  no  offence  at  all  in  A,  to  take  the  horse  if 
he  sees  it  feeding  by  the  roadside.  If  A.  enters  Z.’s 
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stable  in  order  to  take  it,  be  may  commit  house-trespass, 
but  he  commits  no  theft.  If  A.  knocks  Z.  down  in  order 
to  take  it,  he  may  be  guilty  of  assault,  or  of  voluntarily 
causing  bodily  hurt,  but  he  commits  no  robbery.  This 
license,  as  it  appears  to  us,  must  be  confined  to  cases  in 
which  specific  things  are  taken.  In  such  cases  the  chance 
of  abuse  is  very  small.  But  where  one  thing  is  due,  and 
another  is  taken,  where  a  man  seizes  on  another’s  furni¬ 
ture  in  satisfaction  of  a  promissory  note,  or  drives  away 
another’s  cattle  by  way  of  paying  himself  for  a  suit  of 
clothes,  the  case  is  very  different.  Honest  men  so  often 
think  themselves  entitled  to  more  than  a  court  of  justice 
would  award  to  them,  that  it  will  be  difficult  to  say,  in 
cases  in  which  the  taker  really  has  a  plausible  claim,  and 
in  which  the  value  of  what  has  been  taken  is  not  out  of 
all  proportion  to  the  value  of  what  is  claimed,  that  the 
taker  has  acted  dishonestly.  In  such  cases,  therefore, 
we  think  it  absolutely  necessary  to  provide  a  punishment 
for  the  illegal  pursuit  of  legal  rights.  We  observe  that 
the  French  courts  have  decided  that  the  taking  of  pro¬ 
perty  by  a  creditor  in  good  faith,  for  the  purpose  of  pay¬ 
ing  himself,  is  not  theft;  and  this  decision  seems  to  us, 
as  we  have  said,  to  be  well  grounded.  But  it  does  not 
appear  to  us  that  such  an  act  is*  punishable  under  any 
clause  of  the  French  code;  and  this  we  consider  as  a 
serious  omission. 

NOTE  (P) 

ON  THE  CHAPTER  OF  THE  CRIMINAL  BREACH  OF  CON¬ 
TRACTS  OF  SERVICE 

We  agree  with  the  great  body  of  jurists  in  thinking 
that  in  general  a  mere  breach  of  contract  ought  not  to 
be  an  offence,  but  only  to  be  the  subject  of  a  civil  action. 

To  this  general  rule  there  are,  however,  some  excep¬ 
tions.  Some  breaches  of  contract  are  very  likely  to 
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cause  evil  such  as  no  damages  or  only  very  high  damages 
can  repair,  and  are  also  very  likely  to  be  committed  by 
persons  from  whom  it  is  exceedingly  improbable  that  any 
damages  can  be  obtained.  Such  breaches  of  contract 
are,  we  conceive,  proper  subjects  for  penal  legislation. 

In  England  it  would  be  unnecessary  to  provide  a  pun¬ 
ishment  for  a  stagecoachman  who  should,  however  mali¬ 
ciously  or  dishonestly,  drive  on,  leaving  behind  a  pas¬ 
senger  whom  he  is  bound  to  carry.  The  evil  inflicted  is 
seldom  very  serious.  The  country  is  everywhere  well 
inhabited.  The  roads  are  secure.  The  means  of  con¬ 
veyance  can  easily  be  obtained,  and  damages  sufficient 
to  compensate  for  any  inconvenience  or  expense  which 
may  have  been  suffered  can  easily  be  recovered  from  the 
coach  proprietors.  But  the  mode  of  performing  journeys 
and  the  state  of  society  in  this  country  are  widely  differ¬ 
ent.  It  is  often  necessary  for  travellers  of  the  upper 
classes,  even  for  English  ladies,  ignorant  perhaps  of  the 
native  languages,  and  with  young  children  at  their 
breasts,  to  perform  journeys  of  many  miles  over  uninhab¬ 
ited  wastes,  and  through  jungles  in  which  it  is  dangerous 
to  linger  for  a  moment,  in  palanquins  borne  by  persons 
of  the  lowest  class.  If,  as  sometimes  happens,  these 
persons  should,  in  a  solitary  place,  set  down  the  palan¬ 
quin  and  run  away,  it  is  difficult  to  conceive  a  more  dis¬ 
tressing  situation  than  that  in  which  their  employer 
would  be  left.  None  but  very  high  damages  would  be 
any  reparation  for  such  a  wrong.  But  the  class  of  people 
by  whom  alone  such  a  wrong  is  at  all  likely  to  be  com¬ 
mitted  can  pay  no  damages.  The  whole  property  of  all 
the  delinquents  would  probably  not  cover  the  expense  of 
prosecuting  them  civilly.  It  therefore  appears  to  us  that 
breaches  of  contract  of  this  description  may,  with  strict 
propriety,  be  treated  as  crimes. 

The  law  which  we  have  framed  on  this  subject  applies, 
it  will  be  perceived,  only  to  cases  in  which  the  contract 
with  the  bearers  is  lawful.  The  traveller,  therefore,  who 
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resorts  to  the  highly  culpable,  though  we  fear  too  com¬ 
mon,  practice  of  unlawfully  compelling  persons  against 
their  will  to  carry  his  palanquin  or  his  baggage  will  not 
be  protected  by  it.  If  they  quit  him,  it  is  what  they 
have  a  legal  right  to  do,  nor  will  they  be  punishable, 
whatever  may  be  the  consequence  of  their  desertion. 

Another  species  of  contract  which  ought,  we  conceive, 
to  be  guarded  by  a  penal  sanction  is  that  by  which  sea¬ 
men  are  bound  to  their  employers.  The  insubordination 
of  seamen  during  a  voyage  often  produces  fatal  conse¬ 
quences.  Their  desertion  in  port  may  cause  evils  such 
as  very  large  damages  only  could  repair.  But  they  are 
utterly  unable  to  pay  any  damages  for  which  it  would  be 
worth  while  to  sue.  If  a  ship  in  the  Hoogly,  at  a  criti¬ 
cal  time  of  the  year,  is  compelled  by  the  desertion  of 
some  of  the  crew  to  put  off  its  voyage  for  a  fortnight,  it 
would  be  mere  mockery  to  tell  the  owners  that  they  may 
sue  the  runaways  for  damages  in  the  Supreme  Court. 

We  also  think  that  persons  who  contract  to  take  care 
of  infants  of  the  sick  and  of  the  helpless  lay  themselves 
under  an  obligation  of  a  very  peculiar  kind,  and  may 
with  propriety  be  punished  if  they  omit  to  discharge  their 
duty.  The  misery  and  distress  which  their  neglect  may 
cause  is  such  as  the  largest  pecuniary  payment  would 
not  repair.  They  generally  come  from  the  lower  ranks 
of  life,  and  would  be  unable  to  pay  anything.  W e  there¬ 
fore  propose  to  add  to  this  class  of  contracts  the  sanction 
of  the  penal  law. 

Here  we  are  inclined  to  stop.  We  have  indeed  been 
urged  to  go  further,  and  to  punish  as  a  criminal  every 
menial  servant  who,  before  the*  expiration  of  the  term  for 
which  he  is  hired,  quits  his  employer.  But  it  does  not 
appear  to  us  that  in  the  existing  state  of  the  market  for 
that  description  of  labor  in  India,  good  masters  are  in 
much  danger  of  being  voluntarily  deserted  by  their  men¬ 
ial  servants,  or  that  the  loss  or  inconvenience  occasioned 
by  the  sudden  departure  of  a  cook,  a  groom,  a  hurkaru, 
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or  a  kliidmutgar,  would  often  be  of  a  very  serious  de¬ 
scription.  We  are  greatly  apprehensive  that  by  making 
these  petty  breaches  of  contracts  offences,  we  should  give 
no  protection  to  good  masters,  but  means  of  oppression 
to  bad  ones. 


NOTE  (Q) 

ON  THE  CHAPTER  OF  OFFENCES  RELATING  TO  MARRIAGE 

As  this  is  a  part  of  the  law  in  which  the  English  in¬ 
habitants  of  India  are  peculiarly  interested,  and  which 
we  have  framed  on  principles  widely  different  from  those 
in  which  the  English  law  on  the  same  subject  is  framed, 
we  think  it  necessary  to  offer  some  explanations. 

The  act  which  in  the  English  law  is  designated  as 
bigamy  is  always  an  immoral  act.  But  it  may  be  one 
of  the  most  serious  crimes  that  can  be  committed.  It 
may  be  attended  with  circumstances  which  may  excuse 
though  they  cannot  justify  it. 

The  married  man  who,  by  passing  himself  off  as  un¬ 
married,  induces  a  modest  woman  to  become,  as  she 
thinks,  his  wife,  but  in  reality  his  \concubine,  and  the 
mother  of  an  illegitimate  issue,  is  guilty  of  one  of  the 
most  cruel  frauds  that  can  be  conceived.  Such  a  man 
we  would  punish  with  exemplary  severity. 

But  suppose  that  a  person  arrives  from  England,  and 
pays  attentions  to  one  of  his  countrywomen  at  Calcutta. 
She  refuses  to  listen  to  him  on  any  other  terms  than 
those  of  marriage.  He  candidly  owns  that  he  is  already 
married.  She  still  presses  him  to  go  through  the  cere¬ 
mony  with  her.  She  represents  to  him  that  if  they  live 
together  without  being  married  she  shall  be  an  outcast 
from  society,  that  nobody  in  India  kndws  that  he  has  a 
wife,  that  he  may  very  likely  never  fall  in  with  his  wife 
again,  and  that  she  is  ready  to  take  the  risk.  The  lover 
accordingly  agrees  to  go  through  the  forms  of  marriage. 
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It  cannot  be  disputed  that  there  is  an  immense  differ¬ 
ence  between  these  two  cases.  Indeed,  in  the  second  case 
the  man  can  hardly  be  said  to  have  injured  any  individ¬ 
ual  in  such  a  manner  as  calls  for  legal  punishment.  For 
what  individual  has  he  injured?  His  second  wife?  He 
has  acted  by  her  consent,  and  at  her  solicitation.  His 
first  wife  ?  He  has  certainly  been  unfaithful  to  his  first 
wife.  But  we  have  no  punishment  for  mere  conjugal 
infidelity.  He  will  often  have  injured  his  first  wife  no 
more  than  he  would  have  done  by  keeping  a  mistress, 
calling  that  mistress  by  his  own  name,  introducing  her 
into  every  society  as  his  wife,  and  procuring  for  her  the 
consideration  of  a  wife  from  all  his  acquaintance.  The 
legal  rights  of  the  first  wife  and  of  her  children  remain 
unaltered.  She  is  the  wife;  the  second  is  the  concubine. 
But  suppose  that  the  first  wife  has  herself  left  her  hus¬ 
band,  and  is  living  in  adultery  with  another  man.  No 
individual  can  then  be  said  to  be  injured  by  this  second 
invalid  marriage.  The  only  party  injured  is  society, 
which  has  undoubtedly  a  deep  interest  in  the  sacredness 
of  the  matrimonial  contract,  and  which  may  therefore  be 
justified  in  punishing  those  who  go  through  the  forms  of 
that  contract  for  the  purpose  of  imposing  on  the  public. 

The  law  of  England  on  the  subject  of  bigamy  appears 
to  us  to  be  in  some  cases  too  severe,  and  in  others  too 
lenient.  It  seems  to  bear  a  close  analogy  to  the  law  of 
perjury.  The  English  law  on  these  two  subjects  has 
been  framed  less  for  the  purpose  of  preventing  people 
from  injuring  each  other,  than  for  the  purpose  of  pre¬ 
venting  the  profanation  of  a  religious  ceremony.  It 
therefore  makes  no  distinction  between  perjury  which  is 
intended  to  destroy  the  life  of  the  innocent,  and  perjury 
which  is  intended  to  save  the  innocent;  between  bigamy 
which  produces  the  most  frightful  suffering  to  individ¬ 
uals,  and  bigamy  which  produces  no  suffering  to  individ¬ 
uals  at  all.  We  have  proceeded  on  a  different  princi¬ 
ple.  While  we  admit  that  the  profanation  of  a  ceremony 
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SO  important  to  society  as  that  of  marriage  is  a  great 
evil,  we  cannot  but  think  that  evil  immensely  aggravated 
when  the  profanation  is  made  the  means  of  tricking  an 
innocent  woman  into  the  most  miserable  of  all  situations. 
We  have  therefore  proposed  that  a  man  who  deceives  a 
woman  into  believing  herself  his  lawful  wife  when  he 
knows  that  she  is  not  so,  and  induces  her,  under  that 
persuasion,  to  cohabit  with  him,  should  be  punished  with 
great  severity. 

There  are  reasons  similar,  but  not  exactly  the  same, 
for  punishing  a  woman  who  deceives  a  man  into  contract¬ 
ing  with  her  a  marriage  which  she  knows  to  be  invalid. 
For  this  offence  we  propose  a  punishment  which,  for 
reasons  too  obvious  to  require  explanation,  is  much  less 
severe  than  that  which  we  have  provided  for  a  similar 
deception  practised  by  a  man  on  a  woman. 

W e  also  propose  to  punish  every  person  who,  with  what 
we  have  defined  as  a  fraudulent  intention,  goes  through 
the  forms  of  a  marriage  which  he  knows  to  be  invalid. 

We  do  not  at  present  propose  any  law  for  punishing 
a  person  who,  without  practising  any  deception,  or  in¬ 
tending  any  fraud,  goes  through  the  forms  of  a  marriage 
which  he  knows  to  be  invalid.  The  difficulty  of  framing 
such  a  law  in  this  country  is  great.  To  make  all  classes 
subject  to  one  law  would,  evidently,  be  impossible.  If 
the  law  be  made  dependent  on  the  race,  birthplace,  or 
religion  of  the  offender,  endless  perplexity  would  arise. 
Eaces  are  mixed;  religion  may  be  changed  or  dissem¬ 
bled.  An  East  Indian,  half  English,  half  Asiatic  by 
blood,  may  call  himself  a  Mahomedan  or  a  Hindoo ;  and 
there  exists  no  test  by  which  he  can  be  convicted  of  de¬ 
ception.  We  by  no  means  intend  to  express  an  opinion 
that  these  difficulties  may  not  be  got  over.  But  we  are 
satisfied  that  this  part  of  the  penal  law  cannot  be  brought 
to  perfection  till  the  law  of  marriage  and  divorce  has 
been  thoroughly  revised. 

We  leave  it  to  His  Lordship  in  Council  to  consider 
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whether,  during  the  interval  which  must  elapse  before 
the  necessary  inquiry  can  be  made,  it  might  not  be,  on 
the  whole,  better  to  retain  the  existing  law  applicable  to 
Christians  in  India,  objectionable  as  that  law  is,  than 
to  allow  absolute  impunity  to  bigamy. 

We  considered  whether  it  would  be  advisable  to  pro¬ 
vide  a  punishment  for  adultery,  and  in  order  to  enable 
ourselves  to  come  to  a  right  conclusion  on  the  subject, 
we  collected  facts  and  opinions  from  all  the  three  presi¬ 
dencies.  The  opinions  differ  widely.  But  as  to  the 
facts,  there  is  a  remarkable  agreement. 

The  following  positions  we  consider  as  fully  estab¬ 
lished:  first,  that  the  existing  laws  for  the  punishment 
of  adultery  are  altogether  inefficacious  for  the  purpose 
of  preventing  injured  husbands  of  the  higher  classes  from 
taking  the  law  into  their  own  hands;  secondly,  that 
scarcely  any  native  of  the  higher  classes  ever  has  recourse 
to  the  courts  of  law  in  a  case  of  adultery  for  redress 
against  either  his  wife  or  her  gallant;  thirdly,  that  the 
husbands  who  have  recourse  in  cases  of  adultery  to  the 
courts  of  law  are  generally  poor  men  whose  wives  have 
run  away;  that  these  husbands  seldom  have  any  delicate 
feelings  about  the  intrigue,  but  think  themselves  injured 
by  the  elopement;  that  they  consider  their  wives  as  use¬ 
ful  members  of  their  small  households ;  that  they  gener¬ 
ally  complain,  not  of  the  wound  given  to  their  affections, 
not  of  the  stain  on  their  honor,  but  of  the  loss  of  a  men¬ 
ial  whom  they  cannot  easily  replace,  and  that,  generally, 
their  principal  object  is  that  the  woman  may  be  sent 
back.  The  fiction  by  which  seduction  is  made  the  sub¬ 
ject  of  an  action  in  the  English  courts  is,  it  seems,  the 
real  gist  of  most  proceedings  for  adultery  in  the  Mofussil. 
The  essence  of  the  injury  is  considered  by  the  sufferer  as 
lying  in  the  “per  quod  servitium  amisit.”  Where  the 
complainant  does  not  ask  to  have  his  wife  again,  he  gen¬ 
erally  demands  to  be  reimbursed  for  the  expenses  of  his 
marriage. 
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These  things  being  established,  it  seems  to  us  that  no 
advantage  is  to  be  expected  from  providing  a  punishment 
for  adultery.  The  population  seems  to  be  divided  into 
two  classes  —  those  whom  neither  the  existing  punish¬ 
ment,  nor  any  punishment  which  we  should  feel  ourselves 
justified  in  proposing,  will  satisfy,  and  those  who  con¬ 
sider  the  injury  produced  by  adultery  as  one  for  which 
a  pecuniary  compensation  will  sufficiently  atone.  Those 
whose  feelings  of  honor  are  painfully  affected  by  the  in¬ 
fidelity  of  their  wives  will  not  apply  to  the  tribunals  at 
all.  Those  whose  feelings  are  less  delicate  will  be  satis¬ 
fied  by  a  payment  of  money.  Under  such  circumstances, 
we  think  it  best  to  treat  adultery  merely  as  a  civil  injury. 

Some  who  admit  that  the  penal  law  now  existing  on 
this  subject  is  in  practice  of  little  or  no  use,  yet  think 
that  the  code  ought  to  contain  a  provision  against  adul¬ 
tery.  They  think  that  such  a  provision,  though  ineffica¬ 
cious  for  the  repressing  of  vice,  would  be  creditable  to 
the  Indian  government,  and  that,  by  omitting  such  a 
provision,  we  should  give  a  sanction  to  immorality.  They 
say,  and  we  believe  with  truth,  that  the  higher  class  of 
natives  consider  the  existing  penal  law  on  the  subject  as 
far  too  lenient,  and  are  unable  to  understand  on  what 
principle  adultery  is  treated  with  more  tenderness  than 
forgery  or  perjury. 

These  arguments  have  not  satisfied  us  that  adultery 
ought  to  be  made  punishable  by  law.  We  cannot  admit 
that  a  penal  code  is  by  any  means  to  be  considered  as  a 
body  of  ethics,  that  the  legislature  ought  to  punish  acts 
merely  because  those  acts  are  immoral,  or  that,  because 
an  act  is  not  punished  at  all,  it  follows  that  the  legisla¬ 
ture  considers  that  act  as  innocent.  Many  things  which 
are  not  punishable  are  morally  worse  than  many  things 
which  are  punishable.  The  man  who  treats  a  generous 
benefactor  with  gross  ingratitude  and  insolence  deserves 
more  severe  reprehension  than  the  man  who  aims  a  blow 
in  a  passion,  or  breaks  a  window  in  a  frolic.  Yet  we 
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have  punishments  for  assault  and  mischief,  and  none  for 
ingratitude.  The  rich  man  who  refuses  a  mouthful  of 

O 

rice  to  save  a  fellow  creature  from  death  may  be  a  far 
worse  man  than  the  starving  wretch  who  snatches  and 
devours  the  rice.  Yet  we  punish  the  latter  for  theft, 
and  we  do  not  punish  the  former  for  hard-heartedness. 

That  some  classes  of  the  natives  of  India  disapprove  of 
the  lenity  with  which  adultery  is  now  punished  we  fully 
believe,  but  this,  in  our  opinion,  is  a  strong  argument 
against  punishing  adultery  at  all.  There  are  only  two 
courses  which,  in  our  opinion,  can  properly  be  followed 
with  respect  to  this  and  other  great  immoralities.  They 
ought  to  be  punished  very  severely,  or  they  ought  not  to 
be  punished  at  all.  The  circumstance  that  they  are  left 
altogether  unpunished  does  not  prove  that  the  legislature 
does  not  regard  them  with  disapprobation.  But  when 
they  are  made  punishable,  the  degree  of  severity  of  the 
punishment  will  always  be  considered  as  indicating  the 
degree  of  disapprobation  with  which  the  legislature  re¬ 
gards  them.  We  have  no  doubt  that  the  natives  would 
be  far  less  shocked  by  the  total  silence  of  the  penal  law 
touching  adultery  than  by  seeing  an  adulterer  sent  to 
prison  for  a  few  months  while  a  coiner  is  imprisoned  for 
fourteen  years. 

An  example  will  illustrate  our  meaning.  We  have 
determined  not  to  make  it  penal  in  a  wealthy  man  to  let 
a  fellow  creature,  whose  life  he  could  save  by  disbursing 
a  few  pice,  die  at  his  feet  of  hunger.  No  rational  per¬ 
son,  we  are  convinced,  will  suppose,  because  we  have 
framed  the  law  thus,  that  we  do  not  hold  such  inhuman¬ 
ity  in  detestation.  But  if  we  had  proposed  to  punish 
such  inhumanity  with  a  fine  not  exceeding  fifty  rupees, 
we  should  have  offered  a  gross  outrage  to  the  feelings  of 
mankind.  That  we  do  not  think  a  certain  act  a  proper 
subject  for  penal  legislation,  does  not  prove  that  we  do 
not  think  that  act  a  great  crime.  But  that,  thinking  it 
a  proper  subject  for  penal  legislation,  we  propose  to  visit 
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it  with  a  slight  penalty,  does  seem  to  indicate  that  we  do 
not  think  it  a  great  crime. 

Nobody  proj^oses  that  adultery  should  be  punished  with 
a  severity  at  all  proportioned  to  the  misery  which  it  pro¬ 
duces  in  cases  where  there  is  strong  affection  and  a  quick 
sensibility  to  family  honor.  We  apprehend  that  among 
the  higher  classes  in  this  country  nothing  short  of  death 
would  be  considered  as  an  expiation  for  such  a  wrong. 
In  such  a  state  of  society  we  think  it  far  better  that  the 
law  should  inflict  no  punishment  than  that  it  should  in¬ 
flict  a  punishment  which  would  be  regarded  as  absurdly 
and  immorally  lenient. 

There  is  yet  another  consideration  which  we  cannot 
wholly  leave  out  of  sight.  Though  we  well  know  that 
the  dearest  interests  of  the  human  race  are  closely  con¬ 
nected  with  the  chastity  of  women  and  the  sacredness  of 
the  nuptial  contract,  we  cannot  but  feel  that  there  are 
some  peculiarities  in  the  state  of  society  in  this  country 
which  may  well  lead  a  humane  man  to  pause  before  he 
determines  to  punish  the  infidelity  of  wives.  The  condi¬ 
tion  of  the  women  of  this  country  is,  unhappily,  very 
different  from  that  of  the  women  of  England  and  France. 
They  are  married  while  still  children.  They  are  often 
neglected  for  other  wives  while  still  young.  They  share 
the  attentions  of  a  husband  with  several  rivals.  To 
make  laws  for  punishing  the  inconstancy  of  the  wife, 
while  the  law  admits  the  privilege  of  the  husband  to  fill 
his  zenana  with  women,  is  a  course  which  we  are  most 
reluctant  to  adopt.  We  are  not  so  visionary  as  to  think 
of  attacking,  by  law,  an  evil  so  deeply  rooted  in  the 
manners  of  the  people  of  this  country  as  polygamy.  We 
leave  it  to  the  slow,  but  we  trust  the  certain,  operation 
of  education  and  of  time.  But  while  it  exists,  while  it 
continues  to  produce  its  never-failing  effects  on  the  hap¬ 
piness  and  respectability  of  women,  we  are  not  inclined 
to  throw  into  a  scale,  already  too  much  depressed,  the 
additional  weight  of  the  penal  law.  We  have  given  the 
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reasons  which  lead  us  to  believe  that  any  enactment  on 
this  subject  would  be  nugatory.  And  we  are  inclined  to 
think  that  if  not  nugatory  it  would  be  oppressive.  It 
would  strengthen  hands  already  too  strong.  It  would 
weaken  a  class  already  too  weak.  It  will  be  time  enough 
to  guard  the  matrimonial  contract  by  penal  sanctions 
when  that  contract  becomes  just,  reasonable,  and  mutually 
beneficial. 


NOTE  (R) 

ON  THE  CHAPTER  OF  DEFAMATION 

The  essence  of  the  offence  of  defamation  consists  in 
its  tendency  to  cause  that  description  of  pain  which  is 
felt  by  a  person  who  knows  himself  to  be  the  object  of 
the  unfavorable  sentiments  of  his  fellow  creatures,  and 
those  inconveniences  to  which  a  person  who  is  the  object 
of  such  unfavorable  sentiments  is  exposed. 

According  to  the  theory  of  the  criminal  law  of  Eng¬ 
land,  the  essence  of  the  crime  of  private  libel  consists  in 
its  tendency  to  provoke  breach  of  the  peace;  and,  though 
this  doctrine  has  not,  in  practice,  been  followed  out  to 
all  the  startling  consequences  to  which  it  would  legiti¬ 
mately  lead,  it  has  not  failed  to  produce  considerable  in¬ 
convenience. 

It  appears  to  us  evident  that  between  the  offence  of 
defaming  and  the  offence  of  provoking  to  a  breach  of  the 
peace,  there  is  a  distinction  as  broad  as  that  which  sepa¬ 
rates  theft  and  murder.  Defamatory  imputations  of  the 
worst  kind  may  have  no  tendency  to  cause  acts  of  vio¬ 
lence.  Words  which  convey  no  discreditable  imputation 
whatever  may  have  that  tendency  in  the  highest  de¬ 
gree.  Even  in  cases  where  defamation  has  a  tendency  to 
cause  acts  of  violence,  the  heinousness  of  the  defamation, 
considered  as  defamation,  is  by  no  means  proportioned 
to  its  tendency  to  cause  such  acts;  nay,  circumstances 
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which  are  great  aggravations  of  the  offence,  considered 
as  defamation,  may  be  great  mitigations  of  the  same 
offence,  considered  as  a  provocation  to  a  breach  of  the 
peace.  A  scurrilous  satire  against  a  friendless  woman, 
published  by  a  person  who  carefully  conceals  his  name, 
would  be  defamation  in  one  of  its  most  odious  forms. 
But  it  would  be  only  by  a  legal  fiction  that  the  satirist 
could  be  said  to  provoke  a  breach  of  the  peace.  On  the 
other  hand,  an  imputation  on  the  courage  of  an  officer 
contained  in  a  private  letter,  meant  to  be  seen  only  by 
that  officer  and  two  or  three  other  persons,  might,  con¬ 
sidered  as  defamation,  be  a  very  venial  offence.  But 
such  an  imputation  would  have  an  obvious  tendency  to 
cause  a  serious  breach  of  the  peace. 

On  these  grounds  we  have  determined  to  propose  that 
defamation  shall  be  made  an  offence,  without  any  refer¬ 
ence  to  its  tendency  to  cause  acts  of  illegal  violence. 

We  considered  whether  it  would  be  advisable  to  make 
a  distinction  between  the  different  modes  in  which  de¬ 
famatory  imputations  may  be  conveyed;  and  we  came 
to  the  conclusion  that  it  would  not  be  advisable  to  make 
any  such  distinction. 

By  the  English  law,  defamation  is^  a  crime  only  when 
it  is  committed  by  writing,  printing,  engraving,  or  some 
similar  process.  Spoken  words  reflecting  on  private 
character,  however  atrocious  may  be  the  imputations 
which  those  words  convey,  however  numerous  may  be 
the  assembly  before  which  such  words  are  uttered,  fur¬ 
nish  ground  only  for  a  civil  action.  Herein  the  English 
law  is  scarcely  consistent  with  itseff.  Eor  if  defamation 
be  punished  on  account  of  its  tendency  to  cause  breach 
of  the  peace,  spoken  defamation  ought  to  be  punished 
even  more  severely  than  written  defamation,  as  having 
that  tendency  in  a  higher  degree.  A  person  who  reads 
in  a  pamphlet  a  calumnious  reflection  on  himself,  or  on 
some  one  for  whom  he  is  interested,  is  less  likely  to  take 
a  violent  revenge  than  a  person  who  hears  the  same 
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calumnious  reflection  uttered.  Public  men  who  have,  by 
long  habit,  become  callous  to  slander  and  abuse  in  a 
printed  form,  often  show  acute  sensibility  to  imputations 
thrown  on  them  to  their  faces.  Indeed,  defamatory 
words,  spoken  in  the  presence  of  the  person  who  is  the 
object  of  them,  necessarily  have  more  of  the  character  of 
a  personal  affront,  and  are,  therefore,  more  likely  to 
cause  breach  of  the  peace  than  any  printed  libel. 

The  distinction  which  the, English  criminal  law  makes 
between  written  and  spoken  defamation  is  generally  de¬ 
fended  on  the  ground  that  written  defamation  is  likely 
to  be  more  widely  spread  and  to  be  more  permanent  than 
spoken  defamation.  These  considerations  do  not  appear 
to  us  to  be  entitled  to  much  weight.  In  the  first  place, 
it  is  by  no  means  necessarily  the  fact  that  written  defa¬ 
mation  is  more  extensively  circulated  than  spoken  defa¬ 
mation.  Written  defamation  may  be  contained  in  a 
letter  intended  for  a  single  eye.  Spoken  defamation 
may  be  heard  by  an  assembly  of  many  thousands.  It 
seems  to  us  most  unreasonable  that  it  should  be  penal  to 
say,  in  a  private  letter,  that  a  man  is  dissipated,  and 
not  penal  to  stand  up  at  the  town  hall,  and  there,  before 
the  whole  society  of  Calcutta,  falsely  to  accuse  him  of 
poisoning  his  father. 

In  the  second  place,  it  is  not  necessarily  the  fact  that 
the  harm  caused  by  defamation  is  proportioned  to  the 
extent  to  which  the  defamation  is  circulated.  Some  slan¬ 
ders —  and  those  slanders  of  a  most  malignant  kind  — 
can  produce  harm  only  while  eonfined  to  a  very  small 
circle,  and  would  be  at  once  refuted  if  they  were  pub¬ 
lished.  A  malignant  whisper  addressed  to  a  single 
hearer,  and  meant  to  go  no  further,  may  indicate  greater 
depravity,  may  cause  more  intense  misery,  and  may  de¬ 
serve  more  severe  punishment  than  a  satire  which  has 
run  through  twenty  editions.  A  person,  for  example, 
who,  in  private  conversation,  should  infuse  into  the  mind 
of  a  husband  suspicions  of  the  fidelity  of  a  virtuous  wife. 
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might  be  a  defamer  of  a  far  worse  description  than  one 
who  should  insert  the  lady’s  name  in  a  printed  lampoon. 

It  must  be  allowed  that,  in  general,  a  printed  story  is 
likely  to  live  longer  than  a  story  which  is  only  circulated 
in  conversation.  But,  on  the  other  hand,  it  is  far  easier 
for  a  calumniated  person  to  clear  his  character,  either  by 
argument  or  by  legal  proceedings,  from  a  charge  fixed 
in  a  printed  form,  than  from  a  shifting  rumor,  which 
nobody  repeats  exactly  as  he  heard  it.  In  general,  we 
believe,  a  man  would  rather  see  in  a  newspaper  a  story 
discreditable  to  him  which  he  had  the  means  of  refuting, 
than  know  that  such  a  story,  though  not  published,  was 
current  in  society. 

On  the  whole,  we  are  so  far  from  being  able  to  dis¬ 
cover  any  reason  for  exempting  any  mode  of  defamation 
from  all  punishment,  that  we  have  not  even  thought  it 
right  to  provide  different  degrees  of  punishment  for  dif¬ 
ferent  modes  of  defamation.  We  do  not  conceive  that 
on  this  subject  any  general  rule  can,  with  propriety,  be 
laid  down.  We  have,  therefore,  thought  it  best  to  leave 
to  the  courts  the  business  of  apportioning  punishment, 
with  due  regard  to  the  circumstances  of  every  case. 

We  have  thought  it  necessary,  under  the  peculiar  cir¬ 
cumstances  of  this  country,  to  lay  down  for  the  guidance 
of  the  courts  a  rule  which,  if  we  were  legislating  for  a 
population  among  whom  there  was  an  uniform  standard 
of  morality  and  honor,  might  appear  superfluous.  India 
is  inhabited  by  races  which  differ  widely  from  each  other 
in  manners,  tastes,  and  religious  opinions.  Practices 
which  are  regarded  as  innocent  by  one  large  portion  of 
society,  excite  the  horror  of  another  large  portion.  A 
Hindoo  would  be  driven  to  despair  if  he  knew  that  he 
was  believed  by  persons  of  his  own  race  to  have  done 
something  which  a  Christian  or  a  Mussulman  would  con¬ 
sider  as  indifferent  or  as  laudable.  Where  such  diversi¬ 
ties  of  opinion  exist,  that  part  of  the  law  which  is  in¬ 
tended  to  prevent  pain  arising  from  opinion  ought  to  be 
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sufficiently  flexible  to  suit  those  diversities.  We  have, 
therefore,  directed  the  judge  not  to  decide  the  question 
whether  an  imputation  be  or  be  not  defamatory,  by  refer¬ 
ence  to  any  particular  standard,  however  correct,  of 
honor,  of  morality,  or  of  taste;  but  to  extend  an  impar¬ 
tial  protection  to  opinions  which  he  regards  as  erroneous, 
and  to  feelings  with  which  he  has  no  sympathy. 

There  are  nine  excepted  cases  (see  clauses  from  470  to 
478  inclusive)  in  which  we  propose  to  tolerate  imputa¬ 
tions  prejudicial  to  character. 

The  exception  which  stands  first  in  order  will  probably 
be  thought  by  many  persons  objectionable.  It  is  opposed 
to  the  rules  of  the  English  criminal  law.  It  goes,  we 
fear,  beyond  what  even  the  boldest  reformers  of  English 
law  have  proposed.  It  is  at  variance  with  the  provisions 
of  the  French  code,  and  with  the  sentiments  of  the  most 
distinguished  French  jurists.  It  is  at  variance  also  with 
the  provisions  of  the  code  of  Louisiana.  It  is,  therefore, 
with  some  diffidence  that  we  venture  to  lay  before  the 
Governor  General  in  Council  the  results  of  a  long  and 
anxious  consideration  of  this  question. 

The  question  is,  whether  the  truth  of  an  imputation 
prejudicial  to  character  should,  in  all  cases,  exempt  the 
author  of  that  imputation  from  punishment  as  a  defamer. 
We  conceive  that  it  ought  to  exempt  him. 

It  will  hardly  be  disputed,  even  by  those  who  dissent 
from  us  on  this  point,  that  there  is  a  marked  distinction 
between  true  and  false  imputations,  as  respects  both  the 
degree  of  malignity  which  they  indicate,  and  the  degree 
of  mischief  which  they  produce.  The  accusing  a  man  of 
what  he  has  not  done  implies,*  in  a  vast  majority  of  cases, 
greater  depravity  than  the  accusing  him  of  what  he  has 
done.  The  pain  which  a  false  imputation  gives  to  the 
person  who  is  the  object  of  it  is  clear,  uncompensated 
evil.  There  is  no  set-off  whatever.  The  pain  which 
a  true  imputation  gives  to  the  person  who  is  the  object 
of  it  is  in  itself  an  evil,  and,  therefore,  ought  not  to  be 
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wantonly  inflicted.  But  there  is  often  some  counterbal¬ 
ancing  good.  A  true  imputation  may  produce  a  whole¬ 
some  effect  on  the  person  who  has,  by  his  misconduct, 
exposed  himself  to  it.  It  may  deter  others  from  imitat¬ 
ing  his  example.  It  may  set  them  on  their  guard  against 
his  bad  designs. 

Not  only  do  true  imputations  generally  produce  some 
good  to  counterbalance  the  evil  caused  by  them,  but  in 
many  cases  this  counterbalancing  good  appears  to  us 
greatly  to  preponderate.  However  skilfully  penal  laws 
may  be  framed,  however  vigorously  they  may  be  carried 
into  execution,  many  bad  practices  will  always  be  out  of 
reach  of  the  tribunals.  The  state  of  society  would  be 
deplorable  if  public  opinion  did  not  repress  much  that 
legislators  are  compelled  to  tolerate.  The  wisest  legisla¬ 
tors  have  felt  this,  and  have  assigned  it  as  a  reason  for 
not  visiting  certain  acts  with  legal  punishment,  that  those 
acts  will  be  sufficiently  punished  by  general  disapproba¬ 
tion.  It  seems  inconsistent  and  unwise  to  rely  on  the 
public  opinion  in  certain  cases  as  a  valuable  auxiliary  to 
the  law,  and  at  the  same  time  to  treat  the  expression  of 
that  opinion  in  those  very  cases  as  a  crime. 

It  is  easy  to  put  cases  about  which  there  could  scarcely 
be  any  difference  of  opinion.  A  person  who  has  been 
guilty  of  gross  acts  of  swindling  at  the  Cape  comes  to 
Calcutta,  and  proposes  to  set  up  a  house  of  agency.  A 
person  who  has  been  forced  to  fly  from  England  on  ac¬ 
count  of  his  infamous  vices  repairs  to  India,  opens  a 
school,  and  exerts  himself  to  obtain  pupils.  A  captain 
of  a  ship  induces  natives  to  emigrate,  by  promising  to 
convey  them  to  a  country  where  they  will  have  large 
wages  and  little  work.  He  takes  them  to  a  foreign  col¬ 
ony,  where  they  are  treated  like  slaves,  and  returns  to 
India  to  hold  out  similar  temptations  to  others.  A  man 
introduces  a  common  prostitute  as  his  wife  into  the  so¬ 
ciety  of  all  the  most  respectable  ladies  of  the  presidency. 
A  person  in  a  high  station  is  in  the  habit  of  encouraging 
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ruinous  play  among  young  servants  of  the  Company.  In 
all  these  cases,  and  in  many  others  which  might  he 
named,  we  conceive  that  a  writer  who  publishes  the  truth 
renders  a  great  service  to  the  public,  and  cannot,  with¬ 
out  a  violation  of  every  sound  principle,  be  treated  as 
a  criminal. 

There  are  undoubtedly  many  cases  in  which  the  spread¬ 
ing  of  true  reports,  prejudicial  to  the  character  of  an 
individual,  would  hurt  the  feelings  of  that  individual, 
without  producing  compensating  advantage  in  any  other 
quarter.  The  proclaiming  to  the  world  that  a  man  keeps 
a  mistress,  that  he  is  too  much  addicted  to  wine,  that  he 
is  penurious  in  his  housekeeping,  that  he  is  slovenly  in 
his  person;  the  raking  up  of  ridiculous  and  degrading 
stories  about  the  youthful  indiscretions  of  a  man  who 
has  long  lived  irreproachably  as  a  husband  and  a  father, 
and  who  has  attained  some  post  which  requires  gravity 
and  even  sanctity  of  character,  can  seldom  or  never  pro¬ 
duce  any  good  to  the  public  sufficient  to  compensate  for 
the  pain  given  to  the  person  attacked,  and  to  those  who 
are  connected  with  him.  Yet  we  greatly  doubt  whether, 
where  the  imputations  are  true,  it  be  advisable  to  inflict 
on  the  propagators  of  such  miserable  scandal  any  legal 
punishment,  in  addition  to  that  general  aversion  and 
contempt  with  which  their  calling  and  their  persons  are 
everywhere  regarded.  Even  in  such  cases,  the  question 
whether  the  imputation  be  true  or  false  is  not  an  unim¬ 
portant  question.  Those  who  would  not  allow  truth  to 
be  in  such  cases  a  justification,  would  admit  that  it  ought 
generally  to  be  a  mitigating  circumstance.  Indeed,  we 
find  it  impossible  to  imagine  any  case  in  which  we  should 
punish  a  man  who  told  no  more  than  the  truth  respecting 
another,  as  severely  as  if  what  he  told  had  been  a  lie 
invented  to  blast  the  reputation  of  that  other. 

These  two  propositions,  then,  we  consider  as  estab¬ 
lished:  first,  that  in  some  cases  of  prosecution  for  defa¬ 
mation,  the  truth  of  the  imputations  alleged  to  be  de- 


NOTES 


377 

f amatory  ought  to  be  a  justification;  secondly,  that  in 
the  vast  majority  of  such  cases,  if  not  in  all,  truth,  if  it 
be  not  a  justification,  ought  to  be  a  mitigation. 

From  these  two  propositions  a  third  proposition  neces¬ 
sarily  follows:  that  in  all  cases  of  prosecution  for  de¬ 
famation,  if  the  defendant  avers  that  the  imputations 
complained  of  as  defamatory  are  true,  the  court  ought 
to  go  into  the  question  of  the  truth  of  those  imputations. 

This  ought  to  be  done,  not  only  in  justice  to  the  public 
and  to  the  defendant,  but  in  justice  to  the  innocent  com¬ 
plainant.  It  must  not  be  forgotten,  chat  one  of  the  most 
important  ends  which  a  person  proposes  to  himself  in 
prosecuting  a  slanderer  is  the  refuting  of  the  slander. 
He  generally  considers  the  punishment  of  the  offender 
as  a  secondary  object;  and,  when  there  is  no  circum¬ 
stance  of  peculiar  aggravation  in  the  case,  is  often  willing 
to  stay  proceedings  after  obtaining  a  retractation  and 
apology.  To  clear  his  fame  is  his  first  object.  It  is, 
we  conceive,  an  object  for  the  attaining  of  which  he  is 
entitled  to  the  assistance  of  the  law.  But  it  is  an  object 
which  cannot  be  attained  unless  the  courts  go  into  the 
question  of  truth. 

The  effect  of  a  rule  excluding  evidence  of  the  truth  is 
to  put  on  a  par  descriptions  of  persons  between  whom  it 
is  desirable  to  make  the  widest  distinction.  The  public- 
spirited  man  who  warns  the  mercantile  community  against 
a  notorious  cheat,  or  advises  families  not  to  admit  into 
their  intimacy  a  practised  seducer  of  innocence,  is  placed 
on  the  same  footing  with  the  slanderer  who  invents  the 
most  infamous  falsehoods  against  persons  of  the  purest 
character.  On  the  other  hand,  a  man  who  has,  without 
the  slightest  reason,  been  held  up  to  the  world  as  a  se¬ 
ducer  or  a  swindler,  is  placed  in  exactly  the  same  situa¬ 
tion  with  one  who  well  deserves  those  disgraceful  names. 
So  defective  is  the  investigation  that  it  leaves  a  suspicion 
lying  on  the  most  innocent,  and  no  more  than  a  suspicion 
lying  on  the  most  guilty. 
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We  therefore  think  that  in  all  cases  of  prosecution  for 
defamation,  the  courts  ought  to  allow  the  question  of 
truth  to  be  gone  into.  But  if  in  all  cases  the  courts 
allow  the  question  of  truth  to  be  gone  into,  we  are  satis¬ 
fied  that  no  respectable  person  will  venture  to  institute 
a  prosecution  for  defamation  in  a  case  in  which  he  knows 
that  the  truth  of  the  defamatory  matter  is  likely  to  be 
proved.  He  will  feel  that,  by  prosecuting,  he  should  in¬ 
jure  his  own  character  far  more  deeply  than  any  libeller 
can  do.  However  disagreeable  it  may  be  to  his  feelings 
that  a  discreditable  story  concerning  him  should  be  re¬ 
peated  in  society,  and  should  furnish  paragraphs  for  the 
newspapers,  it  must  be  much  more  disagreeable  that  such 
a  story  should  be  proved  in  open  court  by  legal  evidence. 
By  prosecuting,  he  turns  what  was  at  most  a  strong  sus¬ 
picion  into  an  absolute  certainty.  While  he  forbears 
to  prosecute,  many  people  will  probably  disbelieve  the 
scandalous  report;  many  will  doubt  about  its  truth.  The 
mere  circumstance  that  he  abstains  from  prosecuting  is 
no  proof  of  guilt.  It  is  notorious  that  slanders  are  often 
passed  by  with  silent  contempt  by  those  who  are  the 
objects  of  them.  Indeed,  in  a  country  where  the  press 
is  free,  a  man  whose  station  exposes  him  to  remark 
would  have  nothing  to  do  but  to  prosecute,  if  he  should 
institute  legal  proceedings  every  time  that  he  might  be 
calumniated. 

It  seems  to  us,  therefore,  certain,  that  a  man  on  whose 
character  imputations  have  been  thrown,  which  can  be 
proved  to  be  true,  will,  if  he  possess  ordinary  prudence 
and  ordinary  sensibility,  abstain  from  having  recourse  to 
a  court  of  law,  which  will  fully  investigate  the  truth  of 
those  imputations.  By  having  recourse  to  a  court  of  law, 
he  would  show  that  he  belonged  to  a  class  of  persons  who 
are  the  last  that  a  legislator  would  wish  to  favor,  to  that 
class  of  persons  in  whom  the  sense  of  shame  is  weak,  and 
the  malicious  passions  strong,  and  who  are  content  to 
incur  dishonor  for  the  chance  of  obtaining  revenge. 
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Being,  therefore,  of  opinion,  that  in  all  cases  of  prose¬ 
cution  for  defamation,  evidence  of  the  truth  of  the  impu¬ 
tations  alleged  to  be  defamatory  ought  to  be  received, 
and  being  of  opinion  that  practically  there  is  no  differ¬ 
ence  between  receiving  evidence  of  truth  and  allowing 
truth  to  be  a  justification,  we  have  thought  it  advisable 
to  provide,  expressly,  that  truth  shall  always  be  a  justifi¬ 
cation.  By  framing  the  law  thus,  we  have  not  in  the 
smallest  degree  diminished  the  real  security  of  private 
character,  or  the  real  risk  of  detraction.  W e  have  merely 
made  the  language  of  the  code  correspond  with  its  virtual 
operation. 

As  we  are  satisfied  that  no  practical  mischief  will  be 
produced  by  the  rule  which  we  have  proposed,  we  think 
that  its  perfect  simplicity  and  certainty  are  strong  rea¬ 
sons  for  adopting  it. 

If  it  be  not  adopted,  it  will  be  necessary  to  take  one  of 
two  courses ;  either  to  provide  that  truth  shall  in  no  case 
be  a  justification,  or  to  provide  that  truth  shall  be  a  jus¬ 
tification  in  some  cases  and  not  in  others.  To  the  former 
course  we  feel,  for  reasons  which  we  have  already  as¬ 
signed,  insurmountable  objections.  The  effect  of  such 
a  state,  of  the  law  would  be,  that  eminent  public  services 
would  often  be  treated  as  crimes.  If  the  latter  course 
be  taken,  we  are  convinced  that  it  would  be  found  impos¬ 
sible  to  draw  any  line  approaching  to  accuracy.  We  are 
convinced  that  it  would  be  necessary  to  leave  to  the 
judges  an  almost  boundless  discretion,  a  discretion  which 
no  two  judges  would  exercise  in  the  same  manner. 

It  has  been  suggested  to  us,  from  quarters  entitled  to 
great  respect,  that  it  would  be  a  preferable  course  to 
admit  in  every  case  the  truth  of  matter  alleged  to  be 
defamatory  to  be  given  in  evidence,  for  the  purpose  of 
proving  that  the  accused  person  had  not  acted  mali¬ 
ciously  ;  but  not  to  allow  the  proof  of  the  truth  to  be  a 
justification  if  it  should  appear  that  reputation  had  been 
maliciously  assailed. 
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If  a  provision  of  this  kind  were  adopted,  it  would,  for 
the  reasons  which  we  have  already  given,  he  in  practice 
nugatory.  For  no  respectable  person  would  prosecute 
the  author  of  an  imputation  which  could  be  proved  to  be 
true.  And  we  take  it  for  granted  that  the  law  of  proce¬ 
dure  will  not  be  framed  in  so  cruel  and  unreasonable  a 
manner  as  to  permit  a  prosecution  for  defamation  to  be 
instituted  in  opposition  to  the  wishes  of  the  person  de¬ 
famed.  Such  a  power  of  prosecution  would  scarcely  ever 
be  used  by  a  friend  of  the  person  defamed;  it  would 
never  be  used  by  a  judicious  friend;  and  it  would  be  a 
most  formidable  weapon  in  the  hands  of  a  malignant 
enemy. 

But  if  the  provision  which  we  are  considering  were 
not  certain  to  be  in  practice  nugatory,  we  should  think 
it  a  highly  objectionable  provision.  When  an  act  is  of 
such  a  description  that  it  would  be  better  that  it  should 
not  be  done,  it  is  quite  proper  to  look  at  the  motives  and 
intentions  of  the  doer,  for  the  purpose  of  deciding  whether 
he  shall  be  punished  or  not.  But  when  an  act  which  is 
really  useful  to  society,  an  act  of  a  sort  which  it  is  desir¬ 
able  to  encourage,  has  been  done,  it  is  absurd  to  inquire 
into  the  motives  of  the  doer,  for  the  purpose  of  punishing 
him  if  it  shall  appear  that  his  motives  were  bad. 

If  A.  kills  Z.  it  is  proper  to  inquire  whether  the  kill¬ 
ing  was  malicious;  for  killing  is  'prim&  facie  a  bad  act. 
But  if  A.  saves  Z.’s  life,  no  tribunal  inquires  whether 
A.  did  so  from  good  feeling,  or  from  malice  to  some 
person  who  was  bound  to  pay  Z.  an  annuity;  for  it  is 
better  that  human  life  should  be  saved  from  malice  than 
not  at  all.  If  A.  sets  on  fire  a  quantity  of  cotton  belong¬ 
ing  to  Z.,  it  is  proper  to  inquire  whether  A.  acted  mali¬ 
ciously;  for  the  destruction  of  valuable  property  by  fire 

prima  facie  a  bad  act.  But  if  Z.’s  cotton  is  burning, 
and  A.  puts  it  out,  no  tribunal  inquires  whether  A.  did 
so  from  good  feeling  or  from  malice  to  some  other  dealer 
in  cotton,  who,  if  Z.’s  stock  had  been  destroyed,  would 
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have  been  a  great  gainer;  for  the  saving  of  valuable 
property  from  destruction  is  an  act  which  it  is  desirable 
to  encourage,  and  it  is  better  that  such  property  should 
be  saved  from  bad  motives  than  that  it  should  be  suffered 
to  perish.  Since,  then,  no  act  ought  to  be  made  punish¬ 
able  on  account  of  malicious  intention,  unless  it  be  in 
itself  an  act  of  a  kind  which  it  is  desirable  to  prevent,  it 
follows  that  malice  is  not  a  test  which  can  with  propriety 
be  used  for  the  purpose  of  determining  what  true  impu¬ 
tations  on  character  ought  to  be  punished,  and  what  true 
imputations  on  character  ought  not  to  be  punished;  for 
the  throwing  of  true  imputations  on  character  is  not 
prima  facie  a  pernicious  act.  It  may,  indeed,  be  a  very 
pernicious  act.  But  we  are  not  prepared  to  say  that  in 
the  majority  of  instances  it  is  so.  We  are  sure  that  it 
is  often  a  great  public  service;  and  we  are  sure  that  it 
may  be  very  pernicious  when  it  is  not  done  from  malice, 
and  that  it  may  be  a  great  public  service  when  it  is  done 
from  malice.  It  is  perfectly  conceivable  that  a  person 
might, '  from  no  malicious  feeling,  but  from  an  honest 
though  austere  and  injudicious  zeal  for  what  he  might 
consider  as  the  interests  of  religion  and  morality,  drag 
before  the  public  frailties  which  it  would  be  far  better  to 
leave  in  obscurity.  It  is  also  perfectly  conceivable  that 
a  person  who  has  been  concerned  in  some  odious  league 
of  villainy  and  has  quarrelled  with  his  accomplices,  may, 
from  vindictive  feelings,  publish  the  history  of  their  pro¬ 
ceedings,  and  may  by  doing  so  render  a  great  service  to 
society.  Suppose  that  a  knot  of  sharpers  lives  by  sedu¬ 
cing  young  men  to  the  gaming-table  and  pillaging  them 
to  their  last  rupee.  Suppose  that  one  of  these  knaves, 
thinking  himself  ill-used  in  the  division  of  the  plunder, 
should  revenge  himself  by  printing  an  account  of  the 
transactions  in  which  he  has  been  concerned.  He  is 
prosecuted  by  the  rest  of  the  gang  for  defamation.  He 
proves  that  every  word  in  his  account  is  true.  But  it  is 
admitted  that  his  only  motives  for  publishing  it  were 
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rancorous  hatred  and  disappointed  rapacity.  It  would  * 
surely  be  most  unreasonable  in  the  court  to  say:  “You 
have  told  the  public  a  truth  which  it  greatly  concerned 
the  public  to  know ;  you  have  been  the  saving  of  many 
promising  youths;  you  have  been  the  means  of  ridding 
society  of  a  dreadful  pest ;  you  have  done,  in  short,  what 
it  was  most  desirable  that  you  should  do;  but  as  you 
have  done  this,  not  from  public  spirit,  but  from  dislike 
of  your  old  associates,  we  pronounce  you  guilty  of  an 
offence,  and  condemn  you  to  fine  and  imprisonment.” 

It  is  evident  that  society  cannot  spare  any  portion  of 
the  services  which  it  receives.  Far  from  scrutinizing  the 
motives  which  lead  people  to  render  such  services,  and 
punishing  such  services  when  they  proceed  from  bad  mo¬ 
tives,  all  societies  are  in  the  habit  of  offering  motives 
addressed  to  the  selfish  passions  of  bad  men  for  the  pur¬ 
pose  of  inducing  those  men  to  do  what  is  beneficial  to  the 
mass.  We  offer  pardons  and  pecuniary  rewards  to  the 
worst  members  of  the  community  for  the  purpose  of  in¬ 
ducing  them  to  betray  their  accomplices  in  guilt.  That 
the  quarrels  of  rogues  are  the  security  of  honest  men  is 
an  important  truth  which  has  passed  into  a  proverb;  and 
of  that  security  we  should  to  a  certain  extent  deprive 
honest  men  if  we  were  to  make  it  an  offence  in  one  rogue 
to  speak  the  truth  about  another  rogue  under  the  influ¬ 
ence  of  passions  excited  in  the  course  of  a  quarrel. 

We  have  hitherto  argued  this  point  on  the  supposition 
that  by  malice  is  meant  real  malice,  and  not  a  fictitious, 
a  constructive  malice.  We  have  the  strongest  objections 
to  introducing  into  the  code  such  a  kind  of  malice  —  a 
malice  of  which  a  person  may  be  acquitted  when  it  is 
clear  that  he  has  acted  from  the  most  deadly  personal 
rancor,  and  found  guilty  when  those  who  find  him  guilty 
are  satisfied  that  he  has  acted  only  from  the  best  feelings 
—  a  malice  which  may  be  only  the  technical  name  for 
benevolence. 

On  these  grounds,  we  recommend  to  the  Governor 
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General  in  Council  that  the  first  exception,  as  we  have 
drawn  it,  be  suffered  to  stand  part  of  the  code. 

The  remaining  exceptions  will  not  require  so  long  a 
defence:  by  clause  471  we  allow  the  public  conduct  of 
public  functionaries  to  be  discussed,  provided  that  such 
discussion  be  conducted  in  good  faith.  That  the  advan¬ 
tages  arising  from  such  discussion  far  more  than  compen¬ 
sate  for  the  pain  which  it  occasionally  gives,  will  hardly 
be  disputed  by  any  English  statesman. 

But  there  are  public  men  who  are  not  public  function¬ 
aries.  Persons  who  hold  no  office  may  yet,  in  this  coun¬ 
try,  take  a  very  active  part  in  urging  or  opposing  the 
adoption  of  measures  in  which  the  community  is  deeply 
interested.  It  appears  clear  to  us  that  every  person 
ought  to  be  allowed  to  comment,  in  good  faith,  on  the 
proceedings  of  these  volunteer  servants  of  the  public, 
with  the  same  freedom  with  which  we  allow  him  to  com¬ 
ment  on  the  proceedings  of  the  official  servants  of  the 
public.  We  have  provided  for  this  by  clause  472. 

By  clause  473  we  have  allowed  all  persons  freely  to 
discuss  in  good  faith  the  proceedings  of  courts  of  law, 
and  the  characters  of  parties,  agents,  and  witnesses  as 
connected  with  those  proceedings.  It  \is  almost  univer¬ 
sally  acknowledged  that  the  courts  of  law  ought  to  be 
thrown  open  to  the  public.  But  the  advantage  of  throw¬ 
ing  them  open  to  the  public  will  be  small  indeed,  if  the 
few  who  are  able  to  press  their  way  into  a  court  are  for¬ 
bidden  to  report  what  has  passed  there  to  the  vast  num¬ 
bers  who  were  absent,  or  if  those  who  are  allowed  to 
know  what  has  passed  are  not  allowed  to  comment  on 
what  has  passed.  The  only  reason  that  the  whole  com¬ 
munity  is  not  admitted  to  hear  every  trial  that  takes 
place  is  that  it  is  physically  impossible  that  they  should 
find  room;  and,  by  clause  473,  we  do  our  best  to  coun¬ 
teract  the  effect  of  this  physical  impossibility. 

Whether  public  writers  ought  to  be  allowed  to  publish 
comments  on  trials  while  those  trials  are  still  pending  is 
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a  question  which,  in  the  present  state  of  India,  it  is  hardly 
worth  while  to  discuss.  W e  have  not  thought  it  neces¬ 
sary  to  insert  any  provision  on  that  subject  in  the  chapter 
of  offences  against  public  justice;  and  such  a  provision, 
even  if  it  were  necessary,  would  evidently  not  belong  to 
the  head  of  defamation,  for  the  harm  done  by  such  com¬ 
ments,  as  respects  public  justice,  is  exactly  the  same  when 
the  comments  are  laudatory  as  when  they  are  abusive. 

By  clause  474  we  allow  every  person  to  criticise,  in 
good  faith,  published  books,  works  of  art  which  are  pub¬ 
licly  exhibited,  and  other  similar  performances. 

By  clause  475  we  allow  a  person  under  whose  author¬ 
ity  others  have  been  placed,  either  by  their  own  consent 
or  by  the  law,  to  censure,  in  good  faith,  those  who  are 
so  placed  under  his  authority,  as  far  as  regards  matter 
to  which  that  authority  relates. 

By  clause  476  we  allow  a  person  to  prefer  an  accusa¬ 
tion  against  another,  in  good  faith,  to  any  person  who 
has  lawful  authority  to  restrain  or  punish  the  accused. 

By  clause  477  we  have  excepted  from  the  definition 
of  defamation  private  communications  which  a  person 
makes,  in  good  faith,  for  the  protection  of  his  own  inter¬ 
ests;  and  by  clause  478  we  have  excepted  private  com¬ 
munications  which  a  person  makes  in  good  faith  for  the 
benefit  of  others. 

It  will  be  observed  that  in  the  eight  last  exceptions, 
we  do  not  require  that  an  imputation  should  be  true. 
We  require  only  that  it  should  be  made  in  good  faith. 
For  to  require  in  these  cases  that  the  imputation  should 
be  true,  would  be  to  render  these  exceptions  mere  nulli¬ 
ties.  Whether  a  public  functionary  is  or  is  not  fit  for 
his  situation ;  whether  a  person  who  has  bestirred  himself 
to  get  up  a  petition  in  favor  of  a  public  measure  ought 
to  be  considered  as  an  enlightened  and  public-spirited 
citizen,  or  as  a  foolish  meddler;  whether  a  person  who 
has  been  tried  for  an  offence  was  or  was  not  guilty; 
-which  of  two  witnesses  who  contradicted  each  other  on 
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a  trial  ought  to  be  believed ;  whether  a  portrait  is  like ; 
whether  a  song  has  been  well  sung;  whether  a  book  is 
well  written ;  —  these  are  questions  about  which  honest 
and  discerning  men  may  hold  opinions  diametrically  op¬ 
posite;  and  to  require  a  man  to  prove  to  the  satisfaction 
of  a  court  of  law  that  the  opinion  which  he  has  expressed 
on  such  a  question  is  a  right  opinion  is  to  prohibit  all 
discussion  on  such  questions.  The  same  may  be  said  of 
those  private  communications  which  we  propose  to  allow. 
It  is  plainly  desirable  that  a  merchant  should  disclose 
to  his  partners  his  unfavorable  opinion  of  the  honesty  of 
a  person  with  whom  the  firm  has  dealings.  It  is  desir¬ 
able  that  a  father  should  caution  his  son  against  marry¬ 
ing  a  woman  of  bad  character.  But  if  the  merchant  is 
permitted  to  say  to  his  partners,  if  the  father  is  permit¬ 
ted  to  say  to  his  son,  only  what  can  be  legally  proved 
before  a  court,  it  is  evident  that  the  permission  is  worth 
nothing. 

Whether  an  imputation  be  or  be  not  made  in  good 
faith  is  a  question  for  the  courts  of  law.  The  burden  of 
the  proof^will  lie  sometimes  on  the  person  who  has  made 
the  imputation,  and  sometimes  on  the  person  on  whom 
the  imputation  has  been  thrown.  No  general  rule  can 
be  laid  down.  Yet  scarcely  any  case  could  arise  respect¬ 
ing  which  a  sensible  and  impartial  judge  would  feel  any 
doubt.  If,  for  example,  a  public  functionary  were  to 
prosecute  for  defamation  a  writer  who  had  described  him 
in  general  terms  as  incapable,  the  court  would  probably 
require  the  prosecutor  to  give  some  proof  of  bad  faith. 
If  the  prosecutor  had  no  such  proof  to  offer,  the  defend¬ 
ant  would  be  acquitted.  If  the  prosecutor  were  to  prove 
that  the  defendant  had  applied  to  him  for  money,  had 
promised  to  write  in  his  praise  if  the  money  were  ad¬ 
vanced,  and  had  threatened  to  abuse  him  if  the  money 
were  withheld,  the  court  would,  probably,  be  of  opinion 
that  the  defendant  had  not  written  in  good  faith,  and 
would  convict  him. 
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On  the  other  hand,  if  the  imputation  were  an  imputa¬ 
tion  of  some  particular  fact,  or  an  imputation  which, 
though  general  in  form,  yet  implied  the  truth  of  some 
particular  fact  which,  if  true,  might  be  proved,  the  court 
would  probably  hold  that  the  burden  of  proving  good 
faith  lay  on  the  defendant.  Thus,  if  a  person  were  to 
publish  that  a  Collector  was  in  the  habit  of  receiving 
bribes  from  the  zemindars  of  his  district,  and  were  un¬ 
able  to  specify  a  single  case,  or  to  give  any  authority  for 
his  assertion,  the  courts  would  probably  be  of  opinion 
that  the  imputation  had  not  been  made  in  good  faith. 

Again:  if  a  critic  described  a  writer  as  a  plagiarist, 
the  courts  would  not  consider  this  as  defamation  without 
very  strong  proof  of  bad  faith.  But  if  it  were  proved 
that  the  critic  had,  like  Lauder,  interpolated  passages  in 
old  books  in  order  to  bear  out  the  charge  of  plagiarism, 
the  court  would  doubtless  be  of  opinion  that  he  had  not 
criticised  in  good  faith,  and  would  convict  him  of  defa¬ 
mation. 

It  will  be  necessary  to  provide  in  the  code  of  procedure 
rules  for  pleading  in  cases  of  defamation,  which  may 
.give  to  an  innocent  man  who  has  been  calumniated  the 
means  of  clearing  his  character.  It  will  be  proper  to 
provide  that  a  defendant  who  is  accused  of  defamation, 
and  who  rests  his  defence  on  the  truth  of  the  imputation 
alleged  to  be  defamatory,  shall  be  held  strictly  to  the 
proof  of  the  substance  of  the  imputation  if  the  imputa¬ 
tion  be  particular,  and  shall  be  compelled  to  descend  to 
particulars  in  his  plea  if  the  imputation  be  general.  It 
will  not  be  expected  that  we  should  here  go  into  any  de¬ 
tails  respecting  the  law  of  criminal  pleading.  It  is  suffi¬ 
cient  here  to  say,  that  the  ’importance  of  framing  that 
part  of  the  law  in  such  a  manner  as  to  give  full  protec¬ 
tion  to  persons  whose  character  has  been  unjustly  as¬ 
persed  has  not  escaped  our  attention. 

We  may  here  observe  that  an  imputation  which  is  not 
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defamatory  may,  under  certain  circumstances,  be  punish¬ 
able  on  other  grounds.  Such  an  imputation  may  be 
intended  to  excite  disaffection.  If  so,  though  not  pun¬ 
ishable  as  defamation,  it  will  be  punishable  as  sedition. 
An  attack  made,  in  good  faith,  on  the  public  administra¬ 
tion  of  the  governor  of  a  presidency,  will  in  no  case  be  a 
defamation.  But  if  the  author  of  it  designed  to  inflame 
the  people  against  the  government,  he  will  be  liable  to 
punishment  under  clause  113. 

Again:  an  imputation  which  is  not  defamatory  may 
be  intended  to  excite  a  mob  to  violence  against  an  indi¬ 
vidual.  If  so,  the  author  of  the  imputation  is  punishable 
under  clause  94. 

Again:  an  imputation  which  is  not  defamatory  may 
be  uttered  in  the  hearing  of  the  person  who  is  the  object 
of  it,  for  the  purpose  of  wantonly  and  maliciously  annoy¬ 
ing  that  person.  If  so,  it  is  punishable  under  clause 
485.  There  are  many  cases  in  which  it  is  fit  that  un¬ 
pleasant  truth  should  be  told  respecting  an  individual. 
But  there  is  no  case  in  which  it  is  desirable  that  such 
truth  should  be  told  in  such  a  way  that  the  telling  of  it 
is  a  gross  personal  outrage.  A  person  who  has  detected, 
or  thinks  that  he  has  detected,  a  dishonest  misrepresen¬ 
tation  in  a  book  has  a  right  to  expose  it  publicly.  But 
he  cannot  be  allowed  to  intrude  into  the  presence  of  the 
author  of  the  book,  and  to  tell  him  to  his  face  that  he  is 
a  liar.  A  person  who  knows  the  mistress  of  a  female 
school  to  be  a  woman  of  infamous  character  deserves  well 
of  society  if  he  states  what  he  knows.  But  he  cannot  be 
allowed  to  follow  her  through  the  streets  calling  her  by 
opprobrious  names,  though  he  may  be  able  to  prove  that 
all  those  names  were  merited.  A  person  who  brings  to 
notice  the  malversation  of  a  public  functionary  deserves 
applause.  But  a  person  who  hangs  a  public  functionary 
in  effigy  at  that  functionary’s  door,  with  an  opprobrious 
label,  does  what  cannot  be  permitted,  even  though  every 
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word  on  the  label,  and  every  imputation  which  the  exhi¬ 
bition  was  meant  to  convey,  may  be  perfectly  true. 

We  do  not  apprehend  that  the  clauses  relating  to  the 
printers  and  publishers  of  defamatory  matter  require  any 
explanation  or  defence. 
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